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Mr.  Clay,  from  the  Committee  on  Post  Office  and  Civil  Service, 
submitted  the  following 

REPORT 

together  with 
SUPPLEMENTAL  VIEWS 

[To  accompany  H.R.  1  which  on  January  5,  1993,  was  referred  jointly  to  the  Com- 
mittee on  Education  and  Labor,  the  Committee  on  Post  Office  and  Civil  Service, 
and  the  Committee  on  House  Administration] 

[Including  cost  estimate  of  the  Congressional  Budget  Office]  . 

The  Committee  on  Post  Office  and  Civil  Service,  to  whom  was 
referred  the  bill  (H.R.  1)  to  grant  family  and  temporary  medical 
leave  under  certain  circumstances,  having  considered  the  same, 
report  favorably  thereon  with  an  amendment  and  recommend  that 
the  bill  as  amended  do  pass. 

The  amendment  (stated  in  terms  of  the  page  and  line  numbers  of 
the  introduced  bill)  is  as  follows: 

Page  35,  strike  line  11  and  all  that  follows  through  page  46,  line 
17,  and  insert  the  following: 

TITLE  II— LEAVE  FOR  CIVIL 
SERVICE  EMPLOYEES 

SEC.  201.  LEAVE  REQUIREMENT. 

(a)  Civil  Service  Employees. — 

(1)  In  general. — Chapter  63  of  title  5,  United  States 
Code,  is  amended  by  adding  at  the  end  the  following 
new  subchapter: 
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"SUBCHAPTER  V— FAMILY  AND  MEDICAL  LEAVE 
"§  6381.  Definitions 

"For  the  purpose  of  this  subchapter — 

"(1)  the  term  'employee'  means  any  individual 
who — 

"(A)  is  an  'employee',  as  defined  by  section 
6301(2),  including  any  individual  employed  in  a 
position  referred  to  in  clause  (v)  or  (ix)  of  section 
6301(2),  but  excluding  any  individual  employed  by 
the  government  of  the  District  of  Columbia  and 
any  individual  employed  on  a  temporary  or  inter- 
mittent basis;  and 

"(B)  has  completed  at  least  12  months  of  service 
as  an  employee  (within  the  meaning  of  subpara- 
graph (A)); 

"(2)  the  term  'health  care  provider'  means — 

"(A)  a  doctor  of  medicine  or  osteopathy  who  is 
authorized  to  practice  medicine  or  surgery  (as  ap- 
propriate) by  the  State  in  which  the  doctor  prac- 
tices; and 

"(B)  any  other  person  determined  by  the  Direc- 
tor of  the  Office  of  Personnel  Management  to  be 
capable  of  providing  health  care  services; 
"(3)  the  term  'parent'  means  the  biological  parent  of 
an  employee  or  an  individual  who  stood  in  loco  paren- 
tis to  an  employee  when  the  employee  was  a  son  or 
daughter; 

"(4)  the  term  'reduced  leave  schedule'  means  a  leave 
schedule  that  reduces  the  usual  number  of  hours  per 
workweek,  or  hours  per  workday,  of  an  employee; 

"(5)  the  term  'serious  health  condition'  means  an  ill- 
ness, injury,  impairment,  or  physical  or  mental  condi- 
tion that  involves — 

"(A)  inpatient  care  in  a  hospital,  hospice,  or  res- 
idential medical  care  facility;  or 

"(B)  continuing  treatment  by  a  health  care  pro- 
vider; and 

"(6)  the  term  'son  or  daughter'  means  a  biological, 
adopted,  or  foster  child,  a  stepchild,  a  lejgal  ward,  or  a 
child  of  a  person  standing  in  loco  parentis,  who  is — 
"(A)  under  18  years  of  age;  or 
"(B)  18  years  of  age  or  older  and  incapable  of 
self-care  because  of  a  mental  or  physical  disabil- 
ity. 

"§  6382.  Leave  requirement 

"(aXD  Subject  to  section  6383,  an  employee  shall  be  enti- 
tled to  a  total  of  12  administrative  workweeks  of  leave 
during  any  12-month  period  for  one  or  more  of  the  follow- 
ing: 

"(A)  Because  of  the  birth  of  a  son  or  daughter  of  the 
employee  and  in  order  to  care  for  such  son  or  daugh- 
ter. 
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"(B)  Because  of  the  placement  of  a  son  or  daughter 
with  the  employee  for  adoption  or  foster  care. 

"(C)  In  order  to  care  for  the  spouse,  or  a  son,  daugh- 
ter, or  parent,  of  the  employee,  if  such  spouse,  son, 
daughter,  or  parent  has  a  serious  health  condition. 

"(D)  Because  of  a  serious  health  condition  that 
makes  the  employee  unable  to  perform  the  functions 
of  the  employee's  position. 
"(2)  The  entitlement  to  leave  under  subparagraph  (A)  or 
(B)  of  paragraph  (1)  based  on  the  birth  or  placement  of  a 
son  or  daughter  shall  expire  at  the  end  of  the  12-month 
period  beginning  on  the  date  of  such  birth  or  placement. 

"(b)(1)  Leave  under  subparagraph  (A)  or  (B)  of  subsection 
(a)(1)  shall  not  be  taken  by  an  employee  intermittently  or 
on  a  reduced  leave  schedule  unless  the  employee  and  the 
employing  agency  of  the  employee  agree  otherwise.  Subject 
to  paragraph  (2),  subsection  (e)(2),  and  section  6383(b)(5), 
leave  under  subparagraph  (C)  or  (D)  of  subsection  (a)(1) 
may  be  taken  intermittently  or  on  a  reduced  leave  sched- 
ule when  medically  necessary.  In  the  case  of  an  employee 
who  takes  leave  intermittently  or  on  a  reduced  leave 
schedule  pursuant  to  this  paragraph,  any  hours  of  leave  so 
taken  by  such  employee  shall  be  subtracted  from  the  total 
amount  of  leave  remaining  available  to  such  employee 
under  subsection  (a),  for  purposes  of  the  12-month  period 
involved,  on  an  hour-for-hour  basis. 

"(2)  If  an  employee  requests  intermittent  leave,  or  leave 
on  a  reduced  leave  schedule,  under  subparagraph  (C)  or  (D) 
of  subsection  (a)(1)  that  is  foreseeable  based  on  planned 
medical  treatment,  the  employing  agency  may  require 
such  employee  to  transfer  temporarily  to  an  available  al- 
ternative position  offered  by  the  employing  agency  for 
which  the  employee  is  qualified  and  that — 

"(A)  has  equivalent  pay  and  benefits;  and 
"(B)  better  accommodates  recurring  periods  of  leave 
than  the  regular  employment  position  of  the  em- 
ployee. 

"(c)  Except  as  provided  in  subsection  (d),  leave  granted 
under  subsection  (a)  shall  be  leave  without  pay. 

"(d)  An  employee  may  elect  to  substitute  for  leave  under 
subparagraph  (A),  (B),  (C),  or  (D)  of  subsection  (a)(1)  any  of 
the  employee's  accrued  or  accumulated  annual  or  sick 
leave  under  subchapter  I  for  any  part  of  the  12- week 
period  of  leave  under  such  subsection,  except  that  nothing 
in  this  subchapter  shall  require  an  employing  agency  to 
provide  paid  sick  leave  in  any  situation  in  which  such  em- 
ploying agency  would  not  normally  provide  any  such  paid 
leave. 

"(e)(1)  In  any  case  in  which  the  necessity  for  leave  under 
subparagraph  (A)  or  (B)  of  subsection  (a)(1)  is  foreseeable 
based  on  an  expected  birth  or  placement,  the  employee 
shall  provide  the  employing  agency  with  not  less  than  30 
days'  notice,  before  the  date  the  leave  is  to  begin,  of  the 
employee's  intention  to  take  leave  under  such  subpara- 
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graph,  except  that  if  the  date  of  the  birth  or  placement  re- 
quires leave  to  begin  in  less  than  30  days,  the  employee 
shall  provide  such  notice  as  is  practicable. 

"(2)  In  any  case  in  which  the  necessity  for  leave  under 
subparagraph  (C)  or  (D)  of  subsection  (aXD  is  foreseeable 
based  on  planned  medical  treatment,  the  employee — 

"(A)  shall  make  a  reasonable  effort  to  schedule  the 
treatment  so  as  not  to  disrupt  unduly  the  operations 
of  the  employing  agency,  subject  to  the  approval  of  the 
health  care  provider  of  the  employee  or  the  health 
care  provider  of  the  son,  daughter,  spouse,  or  parent  of 
the  employee,  as  appropriate;  and 

"(B)  shall  provide  the  employing  agency  with  not 
less  than  30  days'  notice,  before  the  date  the  leave  is 
to  begin,  of  the  employee's  intention  to  take  leave 
under  such  subparagraph,  except  that  if  the  date  of 
the  treatment  requires  leave  to  begin  in  less  than  30 
days,  the  employee  shall  provide  such  notice  as  is 
practicable. 

"§  6383.  Certification 

"(a)  An  employing  agency  may  require  that  a  request  for 
leave  under  subparagraph  (C)  or  (D)  of  section  6382(a)(1)  be 
supported  by  certification  issued  by  the  health  care  provid- 
er of  the  employee  or  of  the  son,  daughter,  spouse,  or 
parent  of  the  employee,  as  appropriate.  The  employee 
shall  provide,  in  a  timely  manner,  a  copy  of  such  certifica- 
tion to  the  employing  agency. 

"(b)  A  certification  provided  under  subsection  (a)  shall  be 
sufficient  if  it  states — 

"(1)  the  date  on  which  the  serious  health  condition 
commenced; 

"(2)  the  probable  duration  of  the  condition; 
"(3)  the  appropriate  medical  facts  within  the  knowl- 
edge of  the  health  care  provider  regarding  the  condi- 
tion; 

"(4)(A)  for  purposes  of  leave  under  section 
6382(aXD(C),  a  statement  that  the  employee  is  needed 
to  care  for  the  son,  daughter,  spouse,  or  parent,  and 
an  estimate  of  the  amount  of  time  that  such  employee 
is  needed  to  care  for  such  son,  daughter,  spouse,  or 
parent;  and 

"(B)  for  purposes  of  leave  under  section  6382(a)(1)(D), 
a  statement  that  the  employee  is  unable  to  perform 
the  functions  of  the  position  of  the  employee;  and 

"(5)  in  the  case  of  certification  for  intermittent  leave 
or  leave  on  a  reduced  leave  schedule  for  planned  medi- 
cal treatment,  the  dates  on  which  such  treatment  is 
expected  to  be  given  and  the  duration  of  such  treat- 
ment. 

"(cXD  In  any  case  in  which  the  employing  agency  has 
reason  to  doubt  the  validity  of  the  certification  provided 
under  subsection  (a)  for  leave  under  subparagraph  (C)  or 
(D)  of  section  6382(aXD,  the  employing  agency  may  re- 
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quire,  at  the  expense  of  the  agency,  that  the  employee 
obtain  the  opinion  of  a  second  health  care  provider  desig- 
nated or  approved  by  the  employing  agency  concerning 
any  information  certified  under  subsection  (b)  for  such 
leave. 

"(2)  Any  health  care  provider  designated  or  approved 
under  paragraph  (1)  shall  not  be  employed  on  a  regular 
basis  by  the  employing  agency. 

"(d)(1)  In  any  case  in  which  the  second  opinion  described 
in  subsection  (c)  differs  from  the  original  certification  pro- 
vided under  subsection  (a),  the  employing  agency  may  re- 
quire, at  the  expense  of  the  agency,  that  the  employee 
obtain  the  opinion  of  a  third  health  care  provider  designat- 
ed or  approved  jointly  by  the  employing  agency  and  the 
employee  concerning  the  information  certified  under  sub- 
section (b). 

"(2)  The  opinion  of  the  third  health  care  provider  con- 
cerning the  information  certified  under  subsection  (b)  shall 
be  considered  to  be  final  and  shall  be  binding  on  the  em- 
ploying agency  and  the  employee. 

"(e)  The  employing  agency  may  require,  at  the  expense 
of  the  agency,  that  the  employee  obtain  subsequent  recerti- 
fications  on  a  reasonable  basis. 

"§  6384.  Employment  and  benefits  protection 

"(a)  Any  employee  who  takes  leave  under  section  6382 
for  the  intended  purpose  of  the  leave  shall  be  entitled, 
upon  return  from  such  leave — 

"(1)  to  be  restored  by  the  employing  agency  to  the 
position  held  by  the  employee  when  the  leave  com- 
menced; or 

"(2)  to  be  restored  to  an  equivalent  position  with 
equivalent  benefits,  pay,  status,  and  other  terms  and 
conditions  of  employment. 
"(b)  The  taking  of  leave  under  section  6382  shall  not 
result  in  the  loss  of  any  employment  benefit  accrued  prior 
to  the  date  on  which  the  leave  commenced. 

"(c)  Except  as  otherwise  provided  by  or  under  law,  noth- 
ing in  this  section  shall  be  construed  to  entitle  any  re- 
stored employee  to — 

"(1)  the  accrual  of  any  employment  benefits  during 
any  period  of  leave;  or 

"(2)  any  right,  benefit,  or  position  of  employment 
other  than  any  right,  benefit,  or  position  to  which  the 
employee  would  have  been  entitled  had  the  employee 
not  taken  the  leave. 
"(d)  As  a  condition  to  restoration  under  subsection  (a)  for 
an  employee  who  takes  leave  under  section  6382(a)(1)(D), 
the  employing  agency  may  have  a  uniformly  applied  prac- 
tice or  policy  that  requires  each  such  employee  to  receive 
certification  from  the  health  care  provider  of  the  employee 
that  the  employee  is  able  to  resume  work. 

"(e)  Nothing  in  this  section  shall  be  construed  to  prohib- 
it an  employing  agency  from  requiring  an  employee  on 
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leave  under  section  6382  to  report  periodically  to  the  em- 
ploying agency  on  the  status  and  intention  of  the  employee 
to  return  to  work. 

"§  6385.  Prohibition  of  coercion 

"(a)  An  employee  shall  not  directly  or  indirectly  intimi- 
date, threaten,  or  coerce,  or  attempt  to  intimidate,  threat- 
en, or  coerce,  any  other  employee  for  the  purpose  of  inter- 
fering with  the  exercise  of  any  rights  which  such  other 
employee  may  have  under  this  subchapter. 
"(b)  For  the  purpose  of  this  section — 

"(1)  the  term  'intimidate,  threaten,  or  coerce'  in- 
cludes promising  to  confer  or  conferring  any  benefit 
(such  as  appointment,  promotion,  or  compensation),  or 
taking  or  threatening  to  take  any  reprisal  (such  as 
deprivation  of  appointment,  promotion,  or  compensa- 
tion); and 

"(2)  the  term  'employee'  means  any  'employee',  as 
defined  by  section  2105. 

"§  6386.  Health  insurance 

"An  employee  enrolled  in  a  health  benefits  plan  under 
chapter  89  who  is  placed  in  a  leave  status  under  section 
6382  may  elect  to  continue  the  health  benefits  enrollment 
of  the  employee  while  in  such  leave  status  and  arrange  to 
pay  currently  into  the  Employees  Health  Benefits  Fund 
(described  in  section  8909),  the  appropriate  employee  con- 
tributions. 

"§  6387.  Regulations 

"The  Office  of  Personnel  Management  shall  prescribe 
regulations  necessary  for  the  administration  of  this  sub- 
chapter. The  regulations  prescribed  under  this  subchapter 
shall,  to  the  extent  appropriate,  be  consistent  with  the  reg- 
ulations prescribed  by  the  Secretary  of  Labor  to  carry  out 
title  I  of  the  Family  and  Medical  Leave  Act  of  1993.". 

(2)  Table  of  contents. — The  table  of  contents  for 
chapter  63  of  title  5,  United  States  Code,  is  amended 
by  adding  at  the  end  the  following: 

"SUBCHAPTER  V— FAMILY  AND  MEDICAL  LEAVE 

"6381.  Definitions. 
"6382.  Leave  requirement. 
"6383.  Certification. 

"6384.  Employment  and  benefits  protection. 
"6385.  Prohibition  of  coercion. 
"6386.  Health  insurance. 
"6387.  Regulations.". 

(b)  Employees  Paid  From  Nonappropriated  Funds. — 
Section  2105(c)(1)  of  title  5,  United  States  Code,  is  amend- 
ed— 

(1)  by  striking  "or"  at  the  end  of  subparagraph  (C); 
and 

(2)  by  adding  at  the  end  the  following  new  subpara- 
graph: 
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"(E)  subchapter  V  of  chapter  63,  which  shall  be 
applied  so  as  to  construe  references  to  benefit  pro- 
grams to  refer  to  applicable  programs  for  employ- 
ees paid  from  nonappropriated  funds;  or". 

Explanation  of  Amendment 

The  committee  amendment  to  H.R.  1  strikes  all  of  title  II  and  in- 
serts a  substitute  text  for  the  text  of  the  introduced  bill.  The  expla- 
nation of  the  provisions  of  the  substitute  text  is  contained  in  the 
explanation  of  the  bill  as  set  forth  hereinafter  in  this  report. 

Purpose 

The  purpose  of  this  legislation  is  to  entitle  employees  to  family 
leave  in  certain  cases  involving  a  birth,  adoption,  or  a  serious 
health  condition  of  a  child,  spouse,  or  parent  and  to  medical  leave 
in  certain  cases  involving  a  serious  health  condition  of  the  employ- 
ee, with  adequate  protection  of  the  employees'  employment  and 
benefit  rights. 

Committee  Action 

On  January  5,  1993,  Representative  William  Ford  (D-Michigan) 
introduced  H.R.  1,  the  Family  and  Medical  Leave  Act  of  1993,  a  bill 
to  entitle  employees  to  family  leave  in  certain  cases  involving  a 
birth,  an  adoption,  or  a  serious  health  condition  of  a  child,  spouse, 
or  parent  and  to  medical  leave  in  certain  cases  involving  a  serious 
health  condition  of  the  employee,  with  adequate  protection  of  the 
employees'  employment  and  benefit  rights,  and  to  establish  a  com- 
mission to  study  ways  of  providing  salary  replacement  for  employ- 
ees who  take  any  such  leave.  The  bill  was  referred  jointly  to  the 
Committee  on  Post  Office  and  Civil  Service,  the  Committee  on  Edu- 
cation and  Labor,  and  the  Committee  on  House  Administration.  All 
of  the  provisions  of  title  II  fall  within  the  jurisdiction  of  the  Com- 
mittee on  Post  Office  and  Civil  Service,  and  the  committee's  consid- 
eration of  the  bill  was  confined  to  these  provisions.  Title  II  of  H.R. 
1,  as  introduced,  is  substantially  similar  to  title  II  of  H.R.  2  as 
passed  in  the  102d  Congress. 

On  October  17,  1985,  the  Subcommittees  on  Compensation  and 
Employee  Benefits  and  the  Civil  Service  of  the  Committee  on  Post 
Office  and  Civil  Service  and  the  Subcommittees  on  Labor-Manage- 
ment Relations  and  Labor  Standards  of  the  Committee  on  Educa- 
tion and  Labor  held  a  joint  hearing  on  the  issue  of  parental  and 
disability  leave  (Serial  No.  99-36  [hereinafter  cited  as  1985  House 
Hearing]). 

On  March  4,  1986,  Representative  William  Clay  introduced  H.R. 
4300.  The  bill  was  jointly  referred  to  the  Committee  on  Post  Office 
and  Civil  Service  and  the  Committee  on  Education  and  Labor. 

The  Subcommittees  on  Compensation  and  Employee  Benefits  and 
the  Civil  Service  of  the  Committee  on  Post  Office  and  Civil  Service 
held  a  joint  hearing  on  H.R.  4300  on  April  10,  1986  (Serial  No.  99- 
56  [hereinafter  cited  as  1986  House  Hearing]). 

On  June  11,  1986,  the  Committee  on  Post  Office  and  Civil  Serv- 
ice, by  a  recorded  vote  of  18  to  0  and  with  a  quorum  present,  or- 


dered  p.R.  4300  favorably  reported  without  amendment  (H.  Rept. 
99-699,  Part  1).  The  bill  was  not  considered  by  the  House  of  Repre- 
sentatives. 

On  February  3,  1987,  Representative  Clay  introduced  H.R.  925,  a 
bill  similar  to  H.R.  4300.  On  April  2,  1987,  the  Subcommittees  on 
Compensation  and  Employee  Benefits  and  the  Civil  Service  held  a 
joint  hearing  on  H.R.  925  (Serial  No.  100-8  [hereinafter  cited  as 
1987  House  Hearing]). 

On  May  7,  1987,  the  Subcommittee  on  the  Civil  Service  approved 
H.R.  925  for  full  committee  consideration,  and  on  May  19,  1987,  the 
Subcommittee  on  Compensation  and  Employee  Benefits  approved 
the  bill  for  full  committee  consideration. 

On  February  3,  1988,  the  Committee  on  Post  Office  and  Civil 
Service  ordered  H.R.  925,  as  amended,  favorably  reported  by  a 
voice  vote,  a  quorum  being  present.  The  bill  was  not  considered  by 
the  House  of  Representatives. 

On  February  2,  1989,  Representative  Clay  introduced  H.R.  770,  a 
bill  identical  to  H.R.  925.  On  April  12,  1989,  the  Committee  on  Post 
Office  and  Civil  Service  ordered  H.R.  770,  as  amended,  favorably 
reported  by  voice  vote,  a  quorum  being  present.  On  May  10,  1990, 
the  House  approved  H.R.  770  by  a  record  vote  of  237  to  187.  On 
June  14,  1990,  the  Senate  approved  H.R.  770  by  voice  vote,  clearing 
the  measure  for  the  President.  The  President  vetoed  H.R.  770  on 
June  29,  1990.  On  July  25,  1990,  the  House  sustained  the  Presi- 
dent's veto  by  a  vote  of  232  to  195. 

On  January  3,  1991,  Representative  Clay  introduced  H.R.  2,  a  bill 
identical  to  H.R.  770  as  approved  by  the  House  in  the  101st  Con- 
gress. H.R.  2  was  jointly  referred  to  the  Committees  on  Post  Office 
and  Civil  Service,  Education  and  Labor,  and  House  Administration. 
On  March  12,  1991,  the  Subcommittee  on  Compensation  and  Em- 
ployee Benefits  approved  H.R.  2,  with  amendments,  for  full  com- 
mittee consideration.  On  March  13,  1991,  the  Committee  on  Post 
Office  and  Civil  Service  ordered  H.R.  2,  as  amended,  favorably  re- 
ported by  voice  vote,  a  quorum  being  present. 

On  January  14,  1991,  Senator  Dodd  introduced  S.  5,  a  bill  similar 
to  H.R.  2,  which  was  referred  to  the  Committee  on  Labor  and 
Human  Resources.  On  May  30,  1991,  S.  5,  as  amended,  was  report- 
ed to  the  Senate  by  the  Committee  on  Labor  and  Human  Resources 
(Report  No:  102-68).  On  October  2,  1991,  S.  5,  as  amended,  passed 
the  Senate  by  voice  vote. 

On  June  27,  1991,  H.R.  2  was  reported,  as  amended,  by  the  Com- 
mittee on  Post  Office  and  Civil  Service  (Report  No:  102-135  (Part 
ID).  On  November  13,  1991,  the  House  adopted  an  amendment  in 
the  nature  of  a  substitute  and  passed  H.R.  2  by  a  recorded  vote  of 
253-177.  The  amendment  adopted  by  the  House  was  similar  to  the 
language  of  S.  5,  as  passed  by  the  Senate,  and  significantly  altered 
the  provisions  of  title  II  as  reported  by  the  committee.  Among 
other  changes  in  title  II,  the  amendment  provided  for  a  combined 
total  of  12  weeks  family  and  medical  leave  rather  than  up  to  18 
weeks  of  family  leave  over  a  24  month  period  and  up  to  26  weeks  of 
medical  leave  over  a  12  month  period.  The  House  took  up  S.  5, 
struck  all  after  the  enacting  clause  and  substituted  the  language  of 
H.R.  2,  as  passed. 
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On  July  28,  1992,  the  Senate  requested  a  conference.  On  August 
4,  1992,  the  House  agreed  to  a  conference  and  the  Speaker  appoint- 
ed conferees  from  the  Committee  on  Post  Office  and  Civil  Service 
for  consideration  of  title  II  of  the  Senate  bill,  and  title  II  of  the 
House  amendment,  and  modifications  committed  to  conference. 

On  August  5,  1992,  the  conferees  agreed  to  file  the  conference 
report,  and,  on  August  10,  1992,  the  conference  report  (H.  Rept. 
102-816)  was  filed.  On  August  11,  1992,  the  Senate  agreed  to  the 
conference  report  by  unanimous  consent.  On  September  10,  1992, 
the  House  agreed  to  the  conference  report  by  a  recorded  vote  of 
241-161. 

On  September  22,  1992,  the  bill  was  vetoed  by  the  President.  On 
September  24,  1992,  the  Senate  voted  to  override  the  veto  by  a  re- 
corded vote  of  68-31.  On  September  30,  1992,  the  House  failed  to 
override  the  veto  by  a  recorded  vote  of  258-169. 

On  January  27,  1993,  the  Committee  on  Post  Office  and  Civil 
Service  agreed  to  a  unanimous  consent  request  to  consider  H.R.  1. 
An  amendment  in  the  nature  of  a  substitute  to  title  II  was  offered 
by  Congresswoman  Pat  Schroeder  and  adopted  by  voice  vote.  The 
amendment  made  technical  and  clarifying  changes  in  the  language 
of  title  II  which  are  discussed  in  further  detail  later  in  this  report. 
The  Committee  on  Post  Office  and  Civil  Service  ordered  H.R.  1,  as 
amended,  favorably  reported  by  voice  vote,  a  quorum  being 
present. 

Summary  of  Title  II  of  the  Bill 

Title  II  of  H.R.  1,  as  amended  by  the  committee,  establishes  a 
family  and  medical  leave  program  specifically  for  Federal  employ- 
ees. It  entitles  an  employee,  during  a  12-month  period,  to  12  weeks 
of  job-protected  family  leave  without  pay  upon  the  birth  or  place- 
ment for  adoption  or  foster  care  of  a  child.  H.R.  1  entitles  a  Federal 
employee  to  take  family  leave  in  connection  with  a  serious  health 
condition  of  a  child,  spouse  or  parent.  The  bill  also  entitles  a  Feder- 
al employee  to  job-protected  medical  leave  without  pay  because  of 
the  employee's  own  serious  health  condition.  Family  and  medical 
leave  are  in  addition  to  any  annual  leave,  sick  leave,  or  other  leave 
or  compensatory  time  off  otherwise  available  to  the  employee.  An 
employee  may  choose  to  coordinate  family  leave  or  medical  leave 
with  any  other  leave  time  available.  An  employee  may  take  medi- 
cal leave  or  family  leave  to  provide  care  for  a  child,  spouse  or 
parent  with  a  serious  health  condition  under  a  method  involving  a 
reduced  workday,  a  reduced  workweek,  or  some  other  alternative 
work  schedule  when  medically  necessary.  The  leave  may  be  taken 
on  a  continuing  or  intermittent  basis  or  any  combination  of  the 
two.  In  cases  involving  the  birth  or  placement  of  a  child,  family 
leave  must  be  taken  within  12  months  following  the  event,  and  an 
employee  and  the  employing  agency  must  agree  on  a  reduced  leave 
schedule  or  intermittent  leave  if  leave  is  to  be  taken  in  such  a 
manner. 

A  Federal  employee  who  uses  family  or  medical  leave  is  entitled 
to  be  restored  to  the  position  held  immediately  prior  to  taking 
family  or  medical  leave  or  to  an  equivalent  position.  Any  interfer- 
ence with  an  employee's  right  to  take  family  or  medical  leave 
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through  coercion,  intimidation,  or  threat,  including  the  conferring 
of  or  the  promise  to  confer  any  benefit,  is  prohibited. 

Title  II  of  H.R.  1  includes  provisions  to  help  minimize  any  ad- 
verse impact  on  an  agency.  An  employee  is  charged  with  providing 
to  the  agency,  when  possible,  30  days  prior  notice  of  the  leave  to  be 
taken.  The  employee  should  attempt  to  schedule  the  leave  to  ac- 
commodate the  needs  of  the  agency.  In  cases  involving  a  serious  ill- 
ness of  the  employee  or  the  employee's  child,  spouse,  or  parent,  the 
agency  may  require  certification  of  the  health  condition  from  the 
health  care  provider.  Where  an  employee  is  taking  leave  intermit- 
tently or  on  a  reduced  leave  schedule  due  to  the  employee's  or  a 
family  member's  serious  health  condition,  the  agency  may  transfer 
the  employee  to  a  position  providing  equivalent  pay  and  benefits 
that  better  accommodates  the  intermittent  or  reduced  leave  sched- 
ule. 

Health  insurance  coverage  continues  during  periods  of  family 
leave  and  medical  leave  for  those  employees  enrolled  in  the  Feder- 
al Employees  Health  Benefits  Program.  An  employee  must  make 
arrangements  with  the  agency  to  pay  the  employee's  health  insur- 
ance contribution. 

The  Office  of  Personnel  Management  (OPM)  is  authorized  to  pre- 
scribe the  regulations  necessary  for  the  administration  of  the 
family  and  medical  leave  provisions. 

History 

In  the  early  1970s,  efforts  were  made  to  use  Title  VII  of  the  Civil 
Rights  Act  of  1964  (Public  Law  88-352)  and  the  equal  protection 
clause  of  Article  XIV  of  the  United  States  Constitution  to  remedy 
discrimination  against  pregnant  women  and  working  mothers  and 
fathers  who  sought  to  fulfill  parental  responsibilities.  Setbacks  in 
the  U.S.  Supreme  Court  led  to  passage,  in  1978,  of  the  Pregnancy 
Discrimination  Act  of  1978  (Public  Law  95-555),  an  amendment  to 
Title  VII  of  the  Civil  Rights  Act  of  1964. 

The  effects  of  the  Pregnancy  Discrimination  Act  have  been  far- 
reaching.  Employer  policies  requiring  termination  and  mandatory 
leave  for  pregnant  employees  are  now  clearly  illegal.  Pregnant 
women  are  entitled  to  work  until  childbirth  or  until  medical  com- 
plications of  pregnancy  render  their  continued  work  attendance 
medically  inadvisable,  and  they  are  entitled  to  return  to  work  on 
the  same  basis  as  other  temporarily  disabled  workers.  Women  who 
become  disabled  because  of  pregnancy-related  conditions  are  enti- 
tled to  paid  sick  leave,  personal  leave,  disability  benefits,  medical 
insurance,  and  hospitalization  on  the  same  basis  as  other  disabled 
workers.  Moreover,  Title  VII  has  been  interpreted  to  require  that 
leave  for  the  care  of  children  be  granted  to  fathers  on  the  same 
basis  as  an  employer  grants  leave  to  mothers.  Ackerman  v.  Board 
of  Education  of  City  of  New  York,  387  F.  Supp.  76  (S.D.N.Y.  1974). 
[EEOC  Compliance  Manual  Sec.  626.6]. 

A  1986  Subcommittee  on  the  Civil  Service  staff  study  of  the  pa- 
rental leave  policies  of  Federal  executive  branch  agencies  found 
that: 

*  *  *  in  the  absence  of  a  national  minimum  standard  for 
granting  leave  for  parental  purposes,  the  authority  to 
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grant  leave  and  to  arrange  the  length  of  that  leave  rests 
with  individual  supervisors,  leaving  Federal  employees 
open  to  discretionary  and  possibly  unequal  treatment.  The 
lack  of  consistency  also  leads  to  differences  between  how 
men  and  women  are  treated  in  the  case  of  maternity  and 
paternity  leaves.  An  individual  requesting  leave  for  paren- 
tal reasons  makes  a  request  to  his  or  her  supervisor  who 
has  broad  authority  to  grant  or  deny  permission  for  leave 
and  to  determine  the  length  of  leave.  In  other  words,  the 
lack  of  clear  federal  policy  on  parental  leave  means  that 
an  employee's  opportunity  for  obtaining  adequate  time  off 
is  subject  to  change.  (Printed  in  the  1986  House  Hearing  p. 
85.) 

In  1987,  the  General  Accounting  Office  (GAO)  testified  that,  prior 
to  implementing  an  agency-wide  leave  policy  in  1982 — 

*  *  *  an  employee  would  seek  unpaid  leave  for  an  ex- 
tended period.  It  was  in  considering  these  requests  where 
we  found  that  managers  might  apply  differing  criteria  for 
deciding  whether  unpaid  leave  would  be  approved.  (1987 
House  Hearing  p.  10.) 

Testifying  in  1987  on  the  family  leave  available  to  Federal  em- 
ployees under  current  policy,  Ms.  Eleanor  Holmes  Norton,  then  a 
Professor  at  Georgetown  Law  School,  found  serious  problems  with 
the  discretionary  nature  of  family  leave: 

We  would  advise  that  this  constitutes  a  systemic  differ- 
ence in  provision  of  a  job  benefit  that  makes  out  a  prima 
facie  case  of  violation  of  Title  VII  of  the  1964  Civil  Rights 
Act.  (1987  House  Hearing  p.  32.) 

As  important  as  Title  VII  and  the  Pregnancy  Discrimination  Act 
have  been,  they  do  not  address  all  of  the  employment  related  prob- 
lems of  pregnancy  and  childbirth.  Title  VII,  as  amended,  is  an  anti- 
discrimination law.  Its  aim  is  to  prohibit  employers  from  treating 
persons  differently  on  the  basis  of  race,  sex,  religion,  or  national 
origin.  Compliance  with  Title  VII  requires  only  that  employers 
treat  all  employees  equally. 

Specifically,  if  an  employer  grants  sick  leave  and  provides  dis- 
ability and  health  insurance  coverage  to  employees  in  general,  it 
must,  under  the  Pregnancy  Discrimination  Act,  provide  equal  cov- 
erage to  pregnant  wage  earners  who  become  sick  or  disabled.  If  an 
employer  denies  benefits  to  its  work  force,  it  is  in  full  compliance 
with  anti-discrimination  laws  because  it  treats  all  employees  equal- 
ly. Thus,  while  Title  VII,  as  amended  by  the  Pregnancy  Discrimina- 
tion Act,  has  required  that  benefits  and  protection  be  provided  to 
millions  of  previously  unprotected  women  wage  earners,  it  leaves 
gaps  which  an  anti-discrimination  law  by  its  nature  cannot  fill. 
H.R.  1  is  designed  to  fill  those  gaps. 

Family  Leave  (Birth  or  Placement) 

In  the  last  half  century,  the  increasing  participation  of  women  in 
the  work  force  at  large  has  created  significant  social  changes  in  the 
United  States.  In  1975,  32.6  percent  of  married  women  with  chil- 
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dren  under  the  age  of  three  were  in  the  labor  force.  By  1992,  57.5 
percent  of  these  women  were  working.  The  Bureau  of  Labor  Statis- 
tics has  reported  that  women  accounted  for  60.2  percent  of  the 
growth  in  the  civilian  labor  force  between  1984  and  1992.  Women 
represent  the  sole  parent  in  22.7  percent  of  all  families  with  chil- 
dren under  the  age  of  18.  In  addition,  in  59  percent  of  married 
couple  families  with  children  under  the  age  of  18,  both  parents 
work.  By  contrast,  the  family  in  which  the  husband  is  the  sole 
wage  earner  and  the  mother  is  the  homemaker — so  long  thought  to 
be  typical — now  constitutes  less  than  one-third  of  all  married 
couple  families,  and  only  15.4  percent  of  all  families  with  children 
under  the  age  of  18.  Almost  40  million  children,  63.5  percent  of  all 
children  under  the  age  of  18,  live  either  in  homes  where  both  par- 
ents work  or  in  homes  in  which  the  single  parent  works  outside  the 
home. 

In  the  Federal  Government,  women  made  up  34  percent  of  the 
work  force  in  1973.  According  to  OPM,  women  now  make  up  43 
percent  of  the  Federal  work  force. 

Despite  this  revolution  in  the  structure  of  the  family,  the  United 
States,  alone  among  industrial  societies,  has  no  national  policy  re- 
garding parental  leave.  For  Federal  employees,  the  Federal  Person- 
nel Manual  (FPM)  treats  pregnancy  like  any  other  medically  certi- 
fied temporary  disability.  Therefore,  sick  leave  may  be  used  only  to 
cover  the  time  required  for  physical  examinations  and  to  cover  the 
period  of  incapacitation.  Although  the  needs  of  a  newborn  extend 
beyond  the  mother's  incapacitation,  Federal  employees  who  need 
additional  time  off  must  take  annual  leave  or,  at  the  discretion  of 
the  agency,  leave  without  pay  to  meet  those  needs. 

There  is  now  no  guarantee  that  Federal  employees  will  receive 
the  additional  time  off  they  require.  Many  workers  are  forced  to 
make  difficult  choices  between  the  need  to  provide  necessary  physi- 
cal and  emotional  care  for  a  new  child  and  the  need  to  maintain 
gainful  employment.  To  promote  the  stability  of  the  family  as  a 
social  institution,  the  Federal  Government  should  ensure  that  its 
policies  reflect  the  economic  reality  in  which  families  exist. 

Title  II  of  H.R.  1  addresses  the  need  of  parents  for  time  off  from 
work  obligations  when  a  child  is  born  or  brought  into  a  family  by 
providing  up  to  12  weeks  of  leave  without  pay.  All  Western  and 
Eastern  European  countries  require  employers  to  grant  such  leave, 
as  Dr.  Sheila  Kamerman  of  Columbia  University  School  of  Social 
Work  has  documented,  and  all  provide  for  a  period  of  leave  longer 
than  that  proposed  in  title  II  of  H.R.  1. 

The  amount  of  time  allowed  for  parental  leave — 12  weeks — ap- 
proximates the  period  of  time  that  child  development  experts  sug- 
gest as  the  very  minimum  for  newborns  and  new  parents  to  adjust 
to  one  another.  Dr.  T.  Berry  Brazelton,  Associate  Professor  of  Pedi- 
atrics at  Harvard  Medical  School,  recommends  four  months,  ex- 
plaining that  the  early  months  of  adjustment  to  a  newborn  infant 
are  a  crucial  opportunity  for  family  bonding.  The  Advisory  Com- 
mittee on  Infant  Care  Leave  of  the  Yale  Bush  Center  in  Child  De- 
velopment and  Social  Policy  recommends  leave  for  a  minimum  of 
six  months.  (1986  House  Hearing  p.  23.) 

New  parents  also  need  time  to  make  appropriate  day  care  ar- 
rangements. Given  the  current  problems  of  availability  and  afford- 
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ability  of  child  care,  12  weeks  of  leave  may  be  required  to  establish 
a  proper  situation. 

Such  recommendations  apply  with  equal  force  to  the  period  nec- 
essary for  newly  adopted  or  foster  children  and  their  families  to 
adjust  to  one  another.  In  fact  some  adoption  agencies  require  par- 
ents to  be  home  at  least  three  years  with  an  adopted  child.  In  her 
testimony  at  the  1985  hearing,  Ms.  Lorraine  Poole,  an  employee  of 
the  City  of  Philadelphia,  described  the  problems  she  faced  in  trying 
to  adopt  a  child: 

It  was  normal  [adoption]  agency  procedure  for  the  adop- 
tive parent  to  leave  the  work  place  for  a  period  of  6 
months.  This  time,  it  was  felt,  was  very  important  for  both 
parent  and  child.  *  *  *  This  was  considered  vital  with  the 
placement  of  infants.  I  had  completed  all  those  conditions 
of  the  adoptive  agency,  with  one  exception,  the  necessary 
time  away  from  my  place  of  employment. 

I  contacted  the  personnel  division  of  the  Philadelphia 
Recreation  Department.  The  personnel  officer  listened  as  I 
explained  what  my  need  was,  parental  leave  for  adoption. 
There  was  a  chuckle.  She  stated:  ' 'You've  got  to  be  in  the 
hospital."  I  thought  I  had  not  made  my  meaning  clear.  I 
was  not  seeking  maternity  leave,  but  parental  leave  for 
adoption.  It  was  then  that  I  was  told  the  only  leave  avail- 
able for  parents  was  maternity  leave.  *  *  * 

I  did  submit  a  request  for  the  use  of  vacation  and  per- 
sonal leave  for  a  period  of  six  months.  I  was  given  approv- 
al for  2  weeks  vacation.  (1985  House  Hearing  p.  4-5.) 

Providing  sufficient  parental  leave  not  only  benefits  employees 
but  also  benefits  employers  by  ensuring  productivity.  According  to 
Catalyst,  a  New  York-based  research  and  consulting  firm  to  major 
businesses  on  personnel  policies: 

A  program  that  brings  employees  back  to  work  before 
they  are  rested  and  ready  may  actually  be  more  deleteri- 
ous to  productivity  than  allowing  an  extended  leave.  The 
odds  are  good  that  leave-takers  who  return  too  soon  will 
not  be  fully  productive  or  will  make  costly  and  needless 
mistakes  *  *  *.  When  insufficient  leave  time  results  in  an 
employee's  attrition,  the  cost  of  replacing  the  employee 
can  be  substantial. 

The  1986  Subcommittee  on  the  Civil  Service  staff  study  found 
that  some  Federal  agencies  have  developed  parental  leave  policy 
statements.  Others  have  collective-bargaining  agreements  provid- 
ing specific  maternity  or  parental  leave  benefits.  Yet  all  53  Federal 
agencies  responding  to  the  study  assign  responsibility  for  the  final 
decision  involving  maternity,  paternity,  or  adoption  leave  to  the  su- 
pervisor concerned.  (1986  House  Hearing  p.  83-102.) 

H.R.  1  brings  standardization  to  this  very  inconsistent  approach. 
It  entitles  a  Federal  employee  to  a  maximum  of  12  weeks  of  unpaid 
leave  due  to  the  birth  or  placement  for  adoption  or  foster  care  of  a 
child.  It  is  not  the  committee's  intent  to  require  that  leave  due  to 
the  birth  or  placement  of  a  child  begin  on  the  date  of  the  birth  or 
placement.  If  an  absence  from  work  is  necessary  for  a  placement  to 
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proceed,  it  is  the  intent  of  this  legislation  to  afford  the  necessary 
leave.  Similarly,  even  where  it  is  not  medically  necessary,  leave 
prior  to  an  imminent  birth  may  be  an  important  factor  in  adjust- 
ing to  parenthood.  An  employee  remains  responsible,  however,  for 
providing  notice  30  days  in  advance  of  the  date  the  employee  in- 
tends to  begin  leave,  where  that  is  possible. 

The  parental  leave  provided  under  H.R.  1  is  available  to  any 
parent.  A  father  as  well  as  a  mother  may  be  granted  parental 
leave  so  long  as  the  leave  is  requested  to  respond  to  one  of  the  cir- 
cumstances specified  in  the  statute.  The  committee  recognizes  that 
a  special  "maternity  leave"  requirement  may  have  the  effect  of  de- 
nying women  job  opportunities.  The  knowledge  that  job-protected 
leaves  were  required  for  working  mothers,  and  working  mothers 
only,  may  encourage  employing  agencies  to  be  reluctant  to  hire  or 
promote  women  of  child-bearing  age.  However,  since  employers 
would  be  required  under  H.R.  1  to  provide  job-protected  leave  for 
all  employees,  they  would  have  little  incentive  to  discriminate 
against  women. 

As  importantly,  Federal  policy  is  designed  to  afford  all  Ameri- 
cans equal  employment  opportunities  based  upon  individual  ability. 
While  women  have  historically  assumed  primary  responsibility  for 
family  caretaking,  a  policy  that  affords  women  employment  leave 
to  provide  family  care  while  denying  such  leave  to  men  perpetuates 
gender-based  employment  discrimination  and  stereotyping  and  im- 
properly impedes  the  ability  of  men  to  share  greater  responsibil- 
ities in  providing  immediate  physical  and  emotional  care  for  their 
families. 

Family  Leave  (Care  for  a  Family  Member) 

Working  parents  of  seriously  ill  children,  including  parents 
working  for  the  Federal  Government,  face  especially  difficult  prob- 
lems and  require  the  security  of  knowing  they  will  get  time  off 
when  they  need  it.  This  was  highlighted  in  the  1986  hearing  testi- 
mony of  Ruth  Milam,  an  employee  of  the  Department  of  Labor,  in 
which  she  described  her  family's  experience  copying  with  her 
daughter  Sheila's  leukemia: 

We  have  been  lucky  enough  to  each  have  supervisors 
who  have  given  us  the  time  off  we  need*  *  * 

I  cannot  imagine  what  we  would  have  done  if  either  of 
us  had  been  told  that  we  must  be  at  work  or  we  will  lose 
our  job.*  *  * 

People  should  not  be  forced  to  make  a  decision  between 
their  work  and  time  with  their  seriously  ill  children.  The 
horrible  confusion  and  distress  of  having  a  sick  child 
should  not  be  compounded  by  fear  that  you'll  lose  your  job. 
(1986  House  Hearing  p.  4.) 

Ms.  Marilyn  Young,  an  employee  of  the  Social  Security  Adminis- 
tration, described  the  pull  between  work  and  family: 

I  don't  know  if  you  can  fully  understand  the  stress 
which  is  created  when  you  have  a  family  member  who 
needs  your  care  and  your  employer  tells  you  no.  My  child 
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was  only  two  months  old,  on  a  heart  monitor  and  oxygen, 
and  had  to  have  constant  care. 

To  have  my  leave  request  denied  when  I  had  kept  my 
employer  constantly  informed  on  my  situation,  was  a  seri- 
ous below  to  me.  (1987  House  Hearing  p.  67.) 

Leave  to  care  for  a  seriously  ill  or  injured  child  is  essential  to 
provide  that  child  the  security  of  having  a  parent  there  in  a  time 
of  crisis.  If  a  child  must  undergo  major  surgery,  the  leave  may  be 
necessary  to  encompass  the  surgery  itself  and  the  subsequent  recu- 
peration period  during  which  at  least  one  parent  must  stay  home 
to  nurse  and  care  for  the  child.  In  testimony  prepared  for  a  1987 
hearing  before  the  Senate  Labor  and  Human  Resources  Subcom- 
mittee on  Children,  Families,  Drugs,  and  Alcohol,  Dr.  Jerome  A. 
Paulson  of  the  American  Academy  of  Pediatrics  explained: 

For  over  thirty  years,  it  has  been  well  known  that  chil- 
dren who  are  hospitalized  get  well  faster  and  have  fewer 
complications  when  their  parents  are  able  to  be  with 
them.  A  child's  physical  and  emotional  well  being  heavily 

depend  on  parental  participation  during  a  serious  illness.* 

*  * 

Dr.  Paulson  went  on  to  describe  the  difficulty  in  coming  up  with 
a  more  specific  definition  of  "serious  health  condition": 

It  is  also  essential  that  there  be  flexibility  to  allow  for 
individual  variation  that  characterizes  the  unpredictable 
nature  of  childhood  illness.  Examples  of  factors  that  affect 
the  prognosis  of  an  injury,  illness,  or  health  condition  in- 
clude the  age,  weight,  and  medical  history  and  status  of 
the  child.  The  family  support  system  can  also  impact  on 
the  parents'  ability  to  cope  with  the  situation.  Even  geo- 
graphical issues  such  as  distance  from  the  hospital  can 
have  an  influence.  The  parent  whose  child  is  referred  to  a 
distant  medical  center  may  be  in  a  different  situation  than 
the  parent  whose  office  is  next  door  to  the  hospital. 

Similarly,  if  a  child's  serious  health  condition  requires  that  the 
child  receive  specialized  services  at  school  or  be  placed  in  a  differ- 
ent school  setting  that  provides  those  services,  the  parents  may 
need  the  kind  of  leave  provided  by  H.R.  1  to  make  satisfactory  ar- 
rangements. 

Further,  for  parents  of  children  with  disabilities,  the  choice  of 
keeping  them  at  home  or  placing  them  in  institutions  will  often 
depend  on  whether  the  parents  are  able  to  keep  their  jobs  while 
obtaining  sufficient  leave  to  provide  their  children  with  the  sup- 
port they  require.  According  to  Bonnie  Milstein  of  the  Consortium 
of  Citizens  with  Developmental  Disabilities: 

The  overwhelming  majority  of  families  now  keep  their 
[disabled]  children  at  home.  A  major  reason  for  this  shift 
away  from  institutionalization  is  that  study  after  study 
has  proved  the  debilitating  effects  of  institutionalization 
and  its  costliness.  On  the  other  hand,  the  individual  with 
disabilities  who  is  allowed  to  remain  in  a  family  environ- 
ment has  a  much  greater  likelihood  of  learning  the  skills 
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necessary  for  independence  and  a  fulfilling  life  in  the  com- 
munity. 

Many  children  in  the  United  States  today  do  not  live  in  tradi- 
tional "nuclear"  families  with  their  biological  father  and  mother. 
Increasingly,  the  people  who  care  for  children — and  who,  therefore, 
find  themselves  in  need  of  a  work  place  accommodation  for  their 
child  care  responsibilities — are  these  children's  adoptive,  step,  or 
foster  parents,  or  their  guardians,  or  sometimes  their  grandparent 
or  other  relative.  The  legislation  deals  with  such  situations  by  de- 
fining the  term  "son  or  daughter"  to  mean  a  biological,  adopted,  or 
foster  child,  stepchild,  legal  ward,  or  child  of  a  person  standing  in 
loco  parentis.  This  definition  ensures  that  the  employees  who  are 
entitled  to  family  leave  are  the  people  who  have  the  actual  day-to- 
day responsibility  for  caring  for  the  child  or  who  have  a  biological 
or  legal  relationship  to  the  child.  Thus  a  Federal  employee  who 
lives  with,  cares  for,  and  acts  as  parent  to  the  employee's  grand- 
child would  be  entitled  to  family  leave  should  the  child  need  care 
for  a  serious  health  condition.  So  too,  an  employee  who  is  divorced 
from  the  parent  with  custody  would  be  able  to  take  family  leave  to 
care  for  the  child. 

For  an  employee  to  be  eligible  for  family  leave,  the  child  in  ques- 
tion must  be  under  18  years  of  age  unless  that  child  is  incapable  of 
self-care  because  of  mental  or  physical  disability.  This  provision 
recognizes  that  some  parents  may  need  to  take  time  off  from  work 
to  care  for  the  serious  health  conditions  of  their  children  who  have 
reached  legal  maturity  but  are  unable  to  take  care  of  themselves. 

On  July  8,  1986,  the  Director  of  the  Office  of  Personnel  Manage- 
ment (OPM),  Constance  Horner,  issued  "New  Personnel  Guidance 
on  Leave  for  Parental  and  Family  Responsibilities."  This  guidance 
does  not  change  existing  personnel  policy  for  Federal  employees, 
but  it  does  encourage  Federal  managers  to  be  flexible  in  granting 
family  leave.  OPM's  increased  sensitivity  to  the  needs  of  Federal 
employees  was  welcomed,  as  was  the  recognition  that  "responsive- 
ness to  family  needs  works  in  the  long  run  to  the  advantage  of  the 
organization."  Yet,  the  OPM  guidance  continues  to  place  responsi- 
bility for  granting  family  leave  with  each  individual  supervisor,  a 
policy  which  has  too  often  proved  to  be  arbitrary  and  unfair. 

Title  II  of  H.R.  1  also  allows  Federal  employees  to  take  unpaid 
leave  when  a  parent  has  a  serious  health  condition.  Families  have 
traditionally  cared  for  their  disabled  elderly.  But,  today,  employees 
are  squeezed  between  work  demands  and  family  responsibilities. 

A  briefing  book  prepared  for  the  June  17,  1987,  National  Confer- 
ence on  "Issues  for  an  Aging  America:  Employees  and  Eldercare", 
cosponsored  by  the  Conference  Board,  the  U.S.  Administration  on 
Aging,  and  the  University  of  Bridgeport,  reported  that: 

At  present  there  are  some  6.6  million  dependent  elders, 
that  is,  persons  over  the  age  of  65  with  some  need  for  as- 
sistance from  others.  The  number  of  such  person  will 
climb  rapidly  during  the  remainder  of  this  century  and 
reach  some  nine  million  persons  by  2000  A.D.  and  19  mil- 
lion by  2040  A.D. 
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This  explosion  in  the  number  of  elderly  coupled  with  the  dramat- 
ic influx  of  women — the  traditional  family  caregiver— into  the 
work  force  has  made  "eldercare"  a  critical  work  issue.  Ms.  Eleanor 
Holmes  Norton  explained  this  problem: 

According  to  a  Department  of  Health  and  Human  Serv- 
ices estimate,  2.2  million  people,  predominantly  women, 
cared  for  1.2  million  frail  elderly  people  in  1982.  Approxi- 
mately one  million  of  them  were  employed  for  some  time 
during  the  care-giving  experience.  And  this,  of  course,  is  in 
addition  to  the  more  familiar  figures  for  mothers  with  chil- 
dren who  are  young. 

Reliance  on  healthier  family  members  is  often  the  most 
cost-efficient  and  desirable  way  to  care  for  the  elderly.  But 
this  care  cannot  be  rendered  with  mirrors.  If  no  accommo- 
dation to  this  need  is  made  on  the  job,  the  result  will 
almost  surely  be  an  increasing  shift  of  care  to  high  cost 
professional  institutions,  much  of  it  at  taxpayers'  expense. 
(1987  House  Hearing  p.  33.) 

Danna  Friedman  of  the  Conference  Board  echoes  the  fact  that  el- 
dercare is  very  much  a  work  place  issue: 

The  business  community  is  about  to  feel  the  effects  of  a 
coordinated  effort  to  show  why  it  is  in  their  best  interests  to 
help  those  who  care  for  elderly  relatives.  Results  of  Federal- 
ly funded  research  will  document  the  problems  faced  by 
such  employees  and  substantiate  the  effects  on  perform- 
ance. These  data  make  the  case  for  care  of  the  elderly  as  a 
bottom-line  business  concern,  and  establish  the  corporate 
rationale  for  involvement.  ("Eldercare:  The  Employee  Bene- 
fit of  the  19908?"  Across  the  Board,  June  1986,  p.  45.) 

The  briefing  book  for  the  National  Conference  on  Issues  for  an 
Aging  America  (at  page  4)  stresses  the  need  for  flexible  work  poli- 
cies and  cites  evidence  that  the  lack  of  such  flexible  policies  can 
force  caregivers  to  quit  their  jobs. 

Caring  for  the  elderly  creates  financial  and  emotional  strains  es- 
pecially on  working  families.  Allowing  unpaid  family  leave  to  be 
used  in  connection  with  a  serious  health  condition  of  a  parent 
would  greatly  alleviate  the  pressure  on  the  worker  and  serve  to 
retain  quality  employees  in  the  work  force. 

For  all  of  the  same  reasons  that  the  committee  has  provided  for 
leave  to  care  for  a  child  or  parent,  title  II  of  H.R.  1  also  entitles 
Federal  employees  to  take  leave  to  care  for  a  spouse.  Traditionally, 
in  marriage,  couples  pledge,  "in  sickness  and  in  health",  to  love 
and  care  for  each  other.  Family  leave  allows  spouses  to  fulfill  this 
obligation  by  allowing  a  federal  employee  appropriate  leave  to  care 
for  a  spouse.  Where  medically  necessary,  leave  to  care  for  a  spouse 
with  a  serious  health  condition  may  be  taken  intermittently  or  on 
a  reduced  leave  schedule.  A  policy  that  permits  leave  to  care  for  a 
child  or  parent,  while  denying  leave  to  care  for  a  spouse,  is  unten- 
able. 

Family  leave  is  a  new  entitlement  in  addition  to  any  annual 
leave,  sick  leave,  or  other  leave  or  compensatory  time  off  available 
to  an  employee.  An  employee  may  choose  to  take  family  leave  in 
combination  with  any  other  available  leave.  An  employee  who 
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takes  family  leave  is  entitled  to  be  restored  to  the  position  held  by 
the  employee  immediately  before  taking  the  leave  or  to  an  equiva- 
lent position. 

Medical  Leave 

Existing  law  (5  U.S.C.  6307)  entitles  Federal  employees  to  sick 
leave  but  provides  no  guarantee  of  time  off  for  extended  periods  of 
illness  or  injury.  Leave  without  pay  may  be  requested,  but  it  is 
granted  at  the  discretion  of  the  employing  agency.  An  employee 
cannot  be  certain  in  advance  that  he  or  she  will  receive  the  needed 
leave.  The  Federal  Government  treats  pregnancy  like  any  other 
medically  certified  temporary  disability.  Employees  may  use  avail- 
able sick  leave  to  cover  medical  appointments  and  any  period  of  in- 
capacitation. Leave  without  pay  also  may  be  granted  at  the  discre- 
tion of  the  agency. 

Title  II  of  H.R.  1  would  entitle  a  Federal  employee  to  a  maxi- 
mum of  12  weeks  a  year  of  job-protected  leave  without  pay  for  a 
serious  health  condition  which  renders  the  employee  unable  to  per- 
form the  functions  of  such  employee's  position.  This  medical  leave 
is  a  new  leave  entitlement  and  is  in  addition  to  any  annual  leave, 
sick  leave,  or  other  leave  or  compensatory  time  off  available  to  the 
employee.  The  12  week  period,  however,  is  the  maximum  period  of 
leave  an  employee  is  entitled  to  for  both  family  and  medical  leave. 
To  the  extent  that  an  employee  has  previously  taken  family  leave, 
the  employee's  entitlement  to  medical  leave  may  be  less  than  12 
weeks.  Conversely,  where  an  employee  has  previously  taken  medi- 
cal leave,  the  employee's  entitlement  to  family  leave  may  also  be 
reduced  according  to  the  amount  of  medical  leave  previously  taken 
and  when  it  was  taken.  The  employee  may  choose  to  take  the  medi- 
cal leave  in  combination  with  any  other  type  of  leave. 

The  committee  is  providing  an  entitlement  of  up  to  12  weeks  of 
unpaid  family  and  medical  leave.  The  committee  does  not  intend 
that  this  entitlement  should  in  any  way  diminish  the  authority  of 
an  agency  to  grant  leave  without  pay  to  employees  for  humanitari- 
an or  other  legitimate  reasons  at  the  discretion  of  the  agency. 

The  employee  may  take  the  12  weeks  of  leave  on  a  schedule  de- 
signed to  accommodate  the  employee's  specific  medical  problem. 
The  leave  can  be  taken  on  either  a  continuing  or  intermittent 
basis;  in  the  form  of  a  reduced  workday,  a  reduced  workweek,  or 
other  alternative  work  schedule;  or  through  a  combination  of  any 
such  methods.  The  purpose  of  this  leave  is  to  accommodate  all 
types  of  illnesses  and  injuries  and  to  afford  an  individual  the  op- 
portunity to  return  to  work. 

The  test  of  whether  a  Federal  employee  is  entitled  to  medical 
leave  is  two-fold:  First,  is  the  employee  "unable  to  perform  the 
functions  of  such  employee's  position"?  And  second,  is  the  inability 
to  perform  those  functions  due  to  a  "serious  health  condition"?  It  is 
not  necessary  that  an  employee  literally  be  so  physically  or  mental- 
ly incapacitated  that  he  or  she  is  unable  to  work  in  order  to  meet 
the  requirement  of  being  "unable  to  perform  the  functions  of  the 
position  of  such  employee."  For  example,  an  employee  undergoing 
kidney  dialysis  generally  may  be  able  to  perform  the  functions  of 
the  employee's  position.  The  employee  must,  nevertheless,  be  away 
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from  work  to  receive  the  dialysis  treatment.  It  is  the  intent  of  this 
legislation  to  afford  medical  leave  for  such  purposes.  An  employee 
who  must  be  away  from  work  to  receive  medical  treatment  meets 
the  requirement  of  being  unable  to  perform  his  or  her  functions. 

The  two-fold  test  of  inability  to  work  and  serious  health  condi- 
tion also  serves  to  ensure  the  availability  of  leave  for  serious 
health  conditions.  The  term  "serious  health  condition"  is  defined  to 
mean  an  illness,  injury,  impairment,  or  physical  or  mental  condi- 
tion which  involves  (A)  inpatient  care  in  a  hospital,  hospice,  or  resi- 
dential medical  care  facility;  or  (B)  continuing  treatment,  or  con- 
tinuing supervision,  by  a  health  care  provider. 

This  definition  is  intentionally  broad  to  cover  various  types  of 
physical  and  mental  conditions  for  which  employees  may  need 
leave.  The  committee  intends  that  agencies  take  cognizance  of  indi- 
vidual circumstances  in  determining  the  appropriateness  of  leave 
requests.  Given  this,  however,  agencies  must  be  especially  careful 
to  review  implementation  of  this  legislation  to  ensure  it  is  not 
being  administered  in  a  discriminatory  manner.  The  definition  is 
intended  to  cover  pregnancy,  childbirth,  and  all  attendant  condi- 
tions. 

Under  this  definition,  the  illness  or  condition  must  involve  care 
or  continuing  treatment  or  supervision.  The  employee  need  not  be 
an  inpatient  or  undergoing  treatment  at  the  time  the  leave  is  re- 
quested to  qualify  as  having  a  ' 'serious  health  condition."  Thus,  an 
employee  with  a  heart  condition  may  require  leave  as  a  means  of 
temporarily  relieving  the  stress  associated  with  work.  Similarly,  a 
pregnant  woman  who  is  unable  to  work  due  to  severe  morning 
sickness  would  qualify  for  leave  under  this  provision  even  if  she 
need  not  go  to  the  hospital  or  the  doctor  to  treat  the  condition  each 
day. 

An  employee  with  a  serious  health  condition  may  be  unable  to 
work  simply  because  of  the  need  to  undergo  medical  treatment.  For 
example,  an  arthritic  employee  may  need  periodic  physical  ther- 
apy; a  cancer  patient  may  require  chemotherapy  treatments.  It  is 
in  the  interest  of  the  Federal  Government  to  accommodate  these 
periods  of  treatment  and  provide  the  employee  with  the  maximum 
opportunity  to  return  to  work  for  a  portion  of  the  day  or  week.  The 
term  ' 'serious  health  condition"  is  not  intended  to  cover  short-term 
conditions  for  which  treatment  and  recovery  are  very  brief.  It  is  ex- 
pected that  such  conditions  will  fall  within  even  the  most  modest 
sick  leave  policies.  Conditions  or  medical  procedures  that  would  not 
normally  be  covered  by  the  legislation  include  minor  illnesses 
which  last  only  a  few  days  and  surgical  procedures  which  typically 
do  not  involve  hospitalization  and  require  only  a  brief  recovery 
period.  Complications  arising  out  of  such  procedures  that  develop 
into  "serious  health  conditions"  will  be  covered  by  the  Act. 

H.R.  1  provides  that  an  agency  may  require  certification  from  a 
health  care  provider  of  the  need  for  an  employee  to  take  medical 
leave  or  leave  to  care  for  a  family  member  with  a  serious  health 
condition.  H.R.  1  further  provides  that,  where  an  agency  has 
doubts  regarding  the  validity  of  such  certification,  it  may,  at  its  ex- 
pense, require  the  employee  to  obtain  the  opinion  of  a  second 
health  care  provider.  Where  the  opinions  of  the  initial  health  care 
provider  and  the  second  health  care  provider  differ,  the  agency,  at 
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its  expense,  may  require  the  employee  to  see  a  third  health  care 
provider  mutually  agreed  upon  by  the  employee  and  the  agency. 
The  opinion  of  the  third  health  care  provider  regarding  the  need 
for  leave  shall  be  binding  upon  the  agency  and  the  employee. 

These  provisions  have  been  included  to  ensure  that  the  leave  pro- 
vided by  this  legislation  is  not  abused.  The  committee  recognizes, 
however,  that  an  employee  may  not  be  able  to  provide  certification 
at  the  same  time  that  it  is  necessary  to  begin  leave.  The  committee 
also  recognizes  that,  in  circumstances  where  an  agency  questions 
the  initial  certification,  there  is  likely  to  be  a  time  lapse  before  the 
employee  is  able  to  see  a  second  or  third  health  care  provider.  It  is 
the  committee's  intent  that,  to  the  extent  that  an  employee  is 
unable  to  provide  certification  at  the  time  it  is  necessary  to  begin 
leave  or  if  the  agency  questions  the  validity  of  the  initial  certifica- 
tion provided  by  the  employee,  an  agency  should,  nevertheless, 
grant  provisional  leave  pending  final  certification.  If,  ultimately, 
the  employee  is  unable  to  provide  the  required  certification,  the 
leave  granted  provisionally  should  be  charged  to  the  employee's  ap- 
propriate paid  leave  account.  In  addition,  appropriate  disciplinary 
action  should  be  taken  against  employee  who  knowingly  provide 
false  certification  of  the  need  for  leave.  Finally,  when  it  is  possible 
for  an  employee  to  do  so,  it  is  the  committee's  intent  to  require  the 
employee  to  provide  initial  certification,  when  an  agency  requests 
such  certification,  before  leave  begins.  In  all  circumstances,  em- 
ployees are  required  to  provide  certification,  when  requested, 
within  a  reasonable  period  based  upon  the  circumstances  involved. 
Additionally,  where  an  employee  is  taking  medical  leave  on  an 
intermittent  or  reduced  leave  schedule,  the  certification  must  in- 
clude the  dates  on  which  the  employee  is  expected  to  receive  treat- 
ment and  the  duration  of  that  treatment.  In  cases  where  an  em- 
ployee is  taking  leave  on  an  intermittent  or  reduced  leave  schedule 
to  provide  care  for  a  family  member  with  a  serious  health  condi- 
tion, the  certification  must  include  an  estimate  of  the  amount  of 
time  that  the  employee  is  needed  to  care  for  the  family  member. 

H.R.  1  defines  a  health  care  provider  as  a  doctor  of  medicine  or 
osteopathy  who  is  authorized  to  practice  medicine  or  surgery  (as 
appropriate)  by  the  State  in  which  the  doctor  practices  and  any 
other  person  determined  by  the  Director  of  the  Office  of  Personnel 
Management  (OPM)  to  be  capable  of  providing  health  care  services. 
To  qualify  for  medical  leave  or  leave  to  provide  care  for  a  family 
member  with  a  serious  health  condition,  the  employee  or  the 
family  member  must  be  receiving  inpatient  care  in  a  hospital,  hos- 
pice, or  residential  medical  facility  or  continuing  treatment  by  a 
health  care  provider.  Generally,  the  employees  receiving  treatment 
will  be  paying  for  that  treatment  through  participation  in  the  Fed- 
eral Employee  Health  Benefits  Program  (FEHBP)  and  those  costs 
will  be  partially  shared  by  the  Government  in  the  form  of  FEHBP 
premiums.  In  some  circumstances,  a  medical  doctor  will  be  the 
most  expensive  alternative  among  other  qualified  health  care  pro- 
viders. It  is,  therefore,  in  the  interest  of  both  Federal  employees 
and  the  taxpayers  for  the  Director  of  OPM  to  exercise  the  discre- 
tionary authority  granted  by  the  legislation  to  designate  other  ap- 
propriate health  care  providers.  The  committee  also  notes  that,  if 
administered  too  narrowly,  the  requirement  that  an  employee  or 
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family  member  be  receiving  continuing  treatment  from  a  health 
care  provider  in  order  for  the  employee  to  qualify  for  medical  leave 
or  leave  to  care  for  a  family  member  with  a  serious  health  condi- 
tion could  have  the  effect  of  denying  any  leave  to  practicing  Chris- 
tian Scientists  on  the  basis  of  their  religious  beliefs.  The  commit- 
tee, therefore,  strongly  urges  that,  for  the  purposes  of  this  legisla- 
tion, the  Director  designate  Christian  Scientist  practitioners  as 
health  care  providers  in  appropriate  circumstances. 

Impact  on  Agency 

Title  II  of  H.R.  1  includes  provisions  to  help  minimize  the  impact 
of  family  and  medical  leave  on  an  employing  agency.  An  employee 
is  required  to  provide,  when  possible,  30  days'  prior  notice  to  the 
agency  of  the  leave  to  be  taken  and  to  make  a  reasonable  effort  to 
schedule  the  leave  so  as  not  to  disrupt  the  operations  of  the  em- 
ploying agency.  The  committee  recognizes  that  there  will  be  events 
beyond  the  control  of  the  employee  that  require  an  employee  to 
begin  family  or  medical  leave  before  the  employee  is  able  to  pro- 
vide the  full  30  days  notice.  The  notice  requirement  is  intentionally 
qualified  in  order  that  employees  in  such  circumstances  are  not 
denied  leave.  In  such  circumstances,  the  employee  remains  respon- 
sible, however,  for  providing  the  agency  as  much  notice  as  is  practi- 
cal given  the  individual  situation. 

OPM  Deputy  Director  James  Colvard  acknowledged  a  similar 
provision  in  his  April  2,  1987,  hearing  testimony  but  stated  that: 

While  title  II  does  require  an  employee  who  has  a  fore- 
seeable need  to  use  family  or  medical  leave  to  make  a  rea- 
sonable effort  to  inform  the  agency  in  advance  of  this 
need,  it  grants  the  employee  a  unilateral  right  to  schedule 
and  take  the  leave.  This  situation  limits  the  agency's  op- 
tions for  dealing  with  the  absence  and  could  result  in 
unfair  burdens  on  co-workers.  (1987  House  Hearing  p.  29.) 

According  to  Dr.  Colvard,  "the  essence"  of  OPM's  objection  to 
the  bill  was  that  "it  abandons  any  effort  to  balance  the  employee's 
need  for  leave  with  the  agency's  need  to  get  the  public's  work 
done."  (Ibid,  p.  27.)  Others  disagree. 

In  her  testimony,  Ms.  Judy  Farrell,  Project  Coordinator  of  the 
Economic  Policy  Council  of  the  United  Nations  Association,  de- 
scribed other  instances  of  job-protected  leave  within  the  Federal 
Government  where  supervisors  continue  to  manage: 

Managers  already  deal,  on  a  regular  basis,  with  employ- 
ees leaving  their  job  either  temporarily  or  permanently.  In 
fact,  employers  do  cope  with  leaves  of  absence  required  for 
jury  service  and  for  military  leave  for  reservists  and  mem- 
bers of  the  National  Guard.  I  would  just  like  to  quote  a 
statement  from  a  publication  of  the  Office  of  the  Assistant 
Secretary  of  Defense,  National  Committee  for  Employers, 
Support  of  the  Guard  and  Reserve,  "Almost  all  members 
of  the  National  Guard  and  military  Reserve  units  take 
part  in  some  type  of  training,  whether  weekend  drills, 
summer  camp  or  special  training.  To  attend  this  training, 
reservists  often  have  to  take  time  off  from  their  jobs,  with 
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absences  lasting  from  a  few  hours  to  a  few  months.  Federal 
law  protects  reservists  against  being  fired  or  denied  cer- 
tain employment  benefits  because  their  military  activities 
interfere  with  their  jobs."  (Ibid,  pp.  94-95). 

Since  1982,  the  GAO  has  provided  its  employees  up  to  26  weeks 
of  unpaid,  job-protected  parental  leave.  Comptroller  General 
Charles  A.  Bowsher  testified  that  providing  this  leave  did  not 
present  an  insurmountable  managerial  problem: 

They  [headquarters  and  regional  offices]  reported  that 
they  have  not  encountered  serious  managerial  difficulties 
associated  with  the  policy.  Professional  staff  and  their  as- 
signments can  be  shifted  according  to  need.  Extended  ab- 
sences by  clerical  and  administrative  personnel  are  a  bit 
more  complicated  to  accommodate.  But  reassigning  some 
tasks,  perhaps  coupled  with  compensatory  time  off  for 
extra  hours  worked,  is  usually  sufficient  to  ease  a  particu- 
lar situation.  (Ibid,  p.  13.) 

In  fact,  the  committee  believes  that  offering  job-protected  family 
and  medical  leave  will  enhance  the  productivity  and  morale  of  the 
Federal  work  force  and  make  the  Federal  Government  a  more  at- 
tractive employer.  This  has  been  the  experience  of  General  Foods 
Corporation,  as  Kathleen  C.  McDonough,  Director  of  Corporate 
Issues,  pointed  out  in  1985.  After  explaining  that  General  Goods 
offers  maternity  leave,  child  care  leave,  parental  leave  and  flexible 
time,  part-time,  or  job-sharing  arrangements,  Ms.  McDonough  con- 
cluded that: 

General  Foods  believes  this  policy  to  meet  the  twin  tests 
of  responsiveness  to  contemporary  employees'  needs  and 
competitiveness  with  parental  leave  plans  of  other  employ- 
ers. We  believe  that  these  policies  reflect  society  as  it  is 
and  allow  us  to  attract  and  retain  superior  employees  in 
the  fulfillment  of  our  business  objectives.  (1985  House 
Hearing  p.  64-65.) 

In  addition,  the  Comptroller  General  testified  in  1987  that: 

While  costs  are  associated  with  unpaid  leave  under  cur- 
rent procedures.  GAO  derives  some  benefits  from  its  pa- 
rental leave  policy,  intangible  though  they  may  be.  The 
improved  morale  of  our  new  parents  and  their  good  feel- 
ings toward  the  agency  are  obviously  a  big  plus.  .  .  . 

I  suspect,  but  am  not  in  a  position  to  demonstrate,  that 
our  policy  has  also  helped  us  to  attract  and  retain  good 
employees  who  might  otherwise  have  considered  resigning 
if  faced  with  the  competing  demands  of  very  early  parent- 
hood and  an  employer  insensitive  to  those  demands.  (1987 
House  Hearing  p.  14.) 

Employment  and  Benefits  Protection 

Employees  who  take  family  or  medical  leave  as  provided  under 
this  legislation  generally  are  to  be  treated  as  employees  on  LWOP 
are  currently  treated.  An  employee  on  family  or  medical  leave  is 
not  entitled  to  any  right,  benefit,  or  position  of  employment  to 
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which  the  employee  would  not  have  been  entitled  had  the  employ- 
ee not  taken  leave.  For  example,  if  the  employee's  position  would 
otherwise  have  been  eliminated  due  to  a  reduction-in-force,  the  fact 
that  the  employee  is  on  family  or  medical  leave  does  not  immunize 
the  employee  from  displacement.  In  addition,  an  employee  is  not 
entitled  to  accrue  employment  benefits  during  any  period  of  family 
or  medical  leave  except  as  otherwise  provided  by  or  under  law. 
This  does  not  mean,  and  is  not  intended  to  mean,  that  an  employee 
does  not  accrue  any  employment  benefits.  Current  law  provides,  for 
example,  that  employees  on  LWOP  continue  to  earn  retirement 
credit  for  the  first  six  months  of  such  leave.  Since  the  committee 
intends  that  family  or  medical  leave  be  treated  as  LWOP,  employ- 
ees on  family  or  medical  leave  would,  in  this  example,  continue  to 
earn  retirement  credit  until  such  time  as  this  LWOP  exceeds  6 
months.  An  employee  who  substitutes  accrued  or  accumulated  paid 
leave  for  the  unpaid  leave  otherwise  provided  by  this  title  remains 
an  employee  in  pay  status. 

As  introduced,  title  II  of  H.R.  1  provided  that,  except  as  other- 
wise provided  by  law,  employees  were  not  to  accrue  seniority  or 
any  other  employment  benefit  while  on  family  or  medical  leave. 
The  amendment  adopted  in  committee  deleted  the  word  "seniori- 
ty." The  word  "seniority"  was  dropped  to  ensure  that  employees  on 
family  or  medical  leave  do  not  forfeit  length  or  service  credit  in  cir- 
cumstances where  employees  on  leave  without  pay  status  otherwise 
earn  such  credits.  Generally,  it  is  not  the  intent  of  the  committee 
to  afford  length  of  service  credit  to  employees  on  family  or  medical 
leave  in  circumstances  in  which  similarly  situated  employees  on 
leave  without  pay  would  not  earn  such  credit. 

There  are  instances  in  which  employees  on  family  and  medical 
leave  are  intentionally  treated  differently  than  other  employees  on 
LWOP.  Employees  on  LWOP  may  continue  in  agency  sponsored 
health  plans  for  up  to  1  year.  While  such  employees  remain  ulti- 
mately responsible  for  the  employee's  portion  of  the  premium, 
agencies  need  not  require  that  the  employee  continue  to  pay  the 
employee's  portion  of  the  premium  currently.  Nor  is  it  the  commit- 
tee's intent  to  impose  such  a  requirement.  However,  for  purposes  of 
family  or  medical  leave  as  provided  under  this  legislation,  employ- 
ees electing  to  continue  agency  provided  health  coverage  must 
make  arrangements  with  the  agency  to  pay  their  share  of  the  pre- 
mium currently. 

Second,  there  is  no  limit  prescribed  by  law  or  regulation  on  the 
amount  of  LWOP  that  can  be  granted.  This  legislation  is  not  to  be 
interpreted  as  either  establishing  a  limit  on  LWOP  or  preventing 
an  agency  from  granting  LWOP,  at  its  discretion,  to  an  employee 
who  has  exhausted  the  employee's  entitlement  to  family  or  medical 
leave.  An  employee's  entitlement  to  family  and  medical  leave,  how- 
ever, does  not  exceed  12  weeks. 

Finally,  this  legislation  provides  that  employees  returning  from 
family  or  medical  leave  shall  be  returned  to  the  same  or  an  equiva- 
lent position  as  the  employee  held  prior  to  taking  leave.  The  com- 
mittee recognizes  that  to  return  an  employee,  in  every  instance,  to 
the  same  position  may,  on  rare  occasions,  impose  severe  hardship 
on  the  agency's  ability  to  fulfill  its  mission.  The  committee  has  pro- 
vided the  agency  the  ability  to  place  an  employee  in  an  equivalent 


24 


position  to  provide  the  agency  with  flexibility  in  such  unusual  cir- 
cumstances. 

However,  it  is  the  committee's  intent  that,  whenever  possible,  an 
employee  should  be  returned  to  the  same  position.  In  the  excep- 
tional case  where  doing  so  would  impose  extreme  hardship  on  the 
agency,  it  is  the  committee's  intent  that  the  employee  be  placed  in 
a  position  that  offers  equivalent  responsibilities  as  well  as  equiva- 
lent benefits,  pay,  status,  and  other  terms  and  conditions  of  em- 
ployment. 

There  also  exists  the  possibility  that  an  agency  manager,  feeling 
pressure  to  complete  job  assignments,  could  coerce  an  employee  not 
to  take  family  or  medical  leave.  Accordingly,  no  employee  may  in- 
timidate, threaten,  or  coerce  or  attempt  to  intimidate,  threaten,  or 
coerce  any  other  employee  for  the  purpose  of  interfering  with  the 
employee's  right  to  job-protected  family  or  medical  leave.  This  in- 
cludes, but  is  not  limited  to,  promising  to  confer  or  conferring  any 
benefit  (such  as  appointment,  promotion,  or  compensation),  or  ef- 
fecting or  threatening  to  effect  any  reprisal  (such  as  deprivation  of 
appointment,  promotion,  or  compensation).  This  prohibition  does 
not  include  consultations  or  discussions  concerning  the  scheduling 
of  family  or  medical  leave  for  the  purpose  of  minimizing  the  dis- 
ruption of  the  operations  of  the  employing  agency. 

Under  the  Civil  Service  Reform  Act  of  1978,  the  Special  Counsel 
of  the  Merit  Systems  Protection  Board  is  responsible  for  investigat- 
ing certain  violations  of  civil  service  laws.  The  committee  intends 
that  the  Special  Counsel  aggressively  pursue  any  violation  of  this 
Act. 

Title  II  of  H.R.  1  allows  an  employee  who  is  enrolled  in  a  health 
plan  under  the  Federal  Employees  Health  Benefits  Program  to  con- 
tinue such  health  insurance  coverage  during  a  period  of  family  or 
medical  leave.  A  payment  arrangement  would  have  to  be  arranged 
between  the  agency  and  the  employee  to  cover  the  employee's  con- 
tributions. 

OPM  is  required  to  prescribe  regulations  necessary  for  the  ad- 
ministration of  the  family  and  medical  leave  programs.  Generally, 
the  regulations  should  be  consistent  with  the  regulations  issued  by 
the  Secretary  of  Labor  pursuant  to  this  Act  to  the  extent  that  the 
language  of  title  II  conforms  to  the  language  of  title  I  and  title  I 
does  not  otherwise  conflict  with  Federal  civil  service  law  and  its 
administration.  The  committee  notes,  however,  that  title  I  estab- 
lishes a  minimum  labor  standard  that  must  be  applied  in  a  variety 
of  work  place  settings  with  widely  different  personnel  practices. 
Title  II,  on  the  other  hand,  establishes  terms  and  conditions  of  em- 
ployment for  a  single  work  force  with  common  personnel  practices. 
Given  this  difference,  and  in  light  of  the  intent  of  this  legislation  to 
assist  employees,  the  committee  sees  no  inconsistency  in  OPM  issu- 
ing regulations  under  title  II  that  differ  from  those  issued  by  the 
Secretary  of  Labor  where  the  effect  of  OPM's  regulations  is  to 
better  enable  Federal  employees  to  benefit  from  the  leave  provided 
by  this  legislation.  The  committee  believes  that  the  provisions  of 
Title  II  affecting  Federal  employees  can  be  adequately  enforced 
using  existing  grievance  procedures  established  by  a  collective-bar- 
gaining agreement  or  by  agency  management. 
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Conclusion 

Title  II  of  H.R.  1  would  establish  a  universal  floor  below  which 
the  Federal  Government  could  not  sink  in  accommodating  impor- 
tant family  needs  of  employees.  Specifically,  the  bill  would  create 
reasonable  periods  of  time  during  which  Federal  employees  could 
take  leave  for  medical  reasons,  early  child-rearing,  or  to  care  for 
seriously  ill  children,  spouses,  or  parents  without  the  risk  of  termi- 
nation or  retaliation.  It  thus  recognizes  the  dramatic  change  in  the 
work  force  due  to  the  growing  participation  of  women,  especially 
mothers.  Perhaps  most  importantly,  it  addresses  the  needs  of  the 
most  vulnerable  of  wage  earners,  the  single  woman  head  of  house- 
hold. It  speaks  to  that  crucial  intersection  between  job  and  home 
where  family  needs  clash  with  the  demands  of  the  work  place.  The 
typical  wage-earning  woman  in  the  United  States  will  have  two 
children  during  her  years  of  employment.  Over  the  course  of  a 
working  lifetime  the  amount  of  leave  associated  with  caring  for 
those  two  infants  is  small,  particularly  when  the  benefits  to  family 
and  society  are  weighed  in  the  balance. 

Ms.  Eleanor  Holmes  Norton  framed  this  legislation  best: 

It  is  difficult  to  think  of  legislation  passed  in  the  last  30 
years  to  benefit  women  that  has  had  a  greater  impact  on 
the  wellbeing  of  the  American  family  than  Title  VII  of  the 
1964  Civil  Rights  Act,  it  was  my  great  privilege  to  adminis- 
ter, and  other  legislation  guaranteeing  equal  employment 
opportunity  for  women.  Yet  none  of  that  legislation  was  as 
explicitly  for  the  benefit  of  the  family  as  the  FMLA. 

This  legislation,  as  much  as  any  you  have  had  before 
you,  makes  clear  the  inescapable  link  between  benefits  for 
working  women  and  benefits  for  the  entire  family. 

The  disarray  in  much  of  family  life  in  the  United  States 
today  has  proceeded  from  thu  economy's  demand  that 
women  work,  coupled  with  society's  failure  to  accommo- 
date its  institutions  to  this  economic  reality.  (1987  House 
Hearing,  p.  31.) 

H.R.  1  should  not  create  a  burden  for  the  Federal  Government 
as  an  employer.  In  fact,  the  committee  believes  that  this  bill  will 
result  in  significant  benefits  to  the  Government  through  enhanced 
worker  morale,  productivity,  and  retention  of  quality  employees.  In 
many  agencies,  employees  already  receive  needed  time  off  for  medi- 
cal problems  and  for  family  leave.  The  bill  simply  establishes  a 
clear  Federal  policy  and  ensures  that  all  employees  are  treated 
fairly  and  equitably. 

Section  Analysis  of  Title  II 

SECTION  201.  FAMILY  AND  MEDICAL  LEAVE 

Section  201(a)(1)  amends  chapter  63  of  title  5,  United  States  Code, 
by  adding  a  new  subchapter  V— Family  and  Medical  Leave — con- 
taining the  following  new  sections. 
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SECTION  6381.  DEFINITIONS 

Paragraph  (1)  of  section  6381  defines  "employee"  to  mean  an 
"employee"  as  defined  by  section  6301(2)  of  title  5,  United  States 
Code,  who  has  completed  a  minimum  of  12  months  of  service  as  an 
employee,  excluding  individuals  employed  by  the  District  of  Colum- 
bia government  and  individuals  employed  on  a  temporary  or  inter- 
mittent basis.  Physicians,  dentists,  and  nurses  in  the  Veterans 
Health  Services  and  Research  Administration  of  the  Department  of 
Veterans  Affairs,  and  teachers  or  individuals  holding  teaching  posi- 
tions in  the  Department  of  Defense  Dependent  Schools  are  specifi- 
cally included  in  the  definition  of  "employee". 

Paragraph  (2)  defines  "health  care  provider"  to  mean  a  doctor  of 
medicine  or  osteopathy  authorized  to  practice  medicine  or  surgery 
by  the  State  in  which  the  doctor  practices  and  any  other  person  ca- 
pable of  providing  health  care  services  as  designated  by  the  Direc- 
tor of  the  Office  of  Personnel  Management. 

Paragraph  (3)  defines  "parent"  to  mean  a  biological  parent  of  an 
employee  or  an  individual  who  stood  in  loco  parentis  to  an  employ- 
ee when  the  employee  was  a  son  or  daughter. 

Paragraph  (4)  defines  "reduced  leave  schedule"  as  a  schedule 
that  reduces  the  usual  number  of  hours  per  workweek,  or  hours 
per  workday,  of  an  employee. 

Paragraph  (5)  defines  "serious  health  condition"  to  mean  an  ill- 
ness, injury,  impairment,  or  physical  or  mental  condition  which  in- 
volves inpatient  care  in  a  hospital,  hospice,  residential  medical  care 
facility,  or  continuing  treatment  by  a  health  care  provider. 

Paragraph  (6)  defines  "son  or  daughter"  as  a  biological,  adopted, 
or  foster  child,  a  stepchild,  a  legal  ward,  or  a  child  of  a  person 
standing  in  loco  parentis,  who  is  under  age  18  or  who  is  age  18  or 
older  and  incapable  of  self-care  due  to  a  mental  or  physical  disabil- 
ity. 

SECTION  6382.  LEAVE  REQUIREMENT 

Subsection  (a)  provides  that,  subject  to  the  restrictions  of  section 
6383,  an  employee  is  entitled  to  a  total  of  12  administrative  work- 
weeks of  leave  over  any  12-month  period  because  of  the  birth  of  a 
son  or  daughter  and  in  order  to  provide  care  of  that  child;  because 
of  the  placement  for  adoption  or  foster  care  of  a  son  or  daughter;  in 
order  to  provide  care  for  a  spouse,  child,  or  parent  of  the  employee 
if  such  spouse,  child,  or  parent  has  a  serious  health  condition,  and 
because  of  a  serious  health  condition  that  makes  the  employee 
unable  to  perform  the  functions  of  the  employee's  position.  Leave 
for  the  birth  or  placement  of  a  child  must  be  taken  within  12 
months  of  the  birth  or  placement. 

Subsection  (b)  provides  that  leave  based  on  the  birth  or  place- 
ment of  a  child  may  be  taken  intermittently  or  on  a  reduced  leave 
schedule  only  with  the  approval  of  the  agency  and  that  leave  to 
care  for  a  family  member  with  a  serious  health  condition  or  leave 
due  to  the  employee's  serious  health  condition  may  be  taken  inter- 
mittently or  on  a  reduced  leave  schedule  when  medically  neces- 
sary. Leave  taken  intermittently  or  on  a  reduced  leave  schedule  is 
to  be  subtracted  from  the  employee's  overall  family  and  medical 
leave  balance  on  an  hour-for-hour  basis.  An  employee  who,  because 
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of  a  serious  health  condition  or  in  order  to  care  for  a  family 
member  with  a  serious  health  condition,  takes  leave  on  an  inter- 
mittent or  reduced  leave  schedule  basis  may  be  transferred  tempo- 
rarily to  an  alternative  position  that  better  accommodates  the 
leave  schedule  as  long  as  the  new  position  provides  equivalent  pay 
and  benefits. 

Subsection  (c)  provides  that  family  and  medical  leave  shall  be 
leave  without  pay,  except  as  provided  in  section  (d). 

Subsection  (d)  provides  that  an  employee  may  substitute  accrued 
or  accumulated  annual  or  sick  leave  for  any  part  of  the  12-week 
period  of  family  and  medical  leave,  except  that  an  agency  shall  not 
be  required  to  provide  paid  sick  leave  in  circumstances  in  which 
the  agency  would  not  normally  provide  paid  sick  leave. 

Subsection  (e)  provides  that  where  an  employee  intends  to  take 
leave  for  the  birth  or  placement  of  child,  the  employee  shall  pro- 
vide 30  days'  notice,  or  such  notice  as  is  practicable,  of  the  employ- 
ee's intention  to  take  such  leave.  Where  an  employee  intends  to 
take  leave  to  care  for  a  family  member  with  a  serious  health  condi- 
tion or  due  to  the  employee's  own  serious  health  condition,  the  em- 
ployee, subject  to  the  approval  of  the  health  care  provider,  must 
make  a  reasonable  effort  to  schedule  treatment  so  as  not  to  unduly 
disrupt  the  operations  of  the  agency  and  must  provide  30  days 
notice,  or  such  notice  as  is  practicable,  of  the  employee's  intention 
to  take  such  leave. 

SECTION  6383.  CERTIFICATION 

Subsection  (a)  provides  that  an  agency  may  require  that  a  re- 
quest for  leave  to  provide  care  for  a  family  member  with  a  serious 
health  condition  or  due  to  the  employee's  own  serious  health  condi- 
tion be  supported  by  a  certificate  issued  by  the  health  care  provid- 
er of  the  family  member  or  employee,  as  appropriate.  The  employ- 
ee shall  provide  such  certification  to  the  agency  in  a  timely 
manner. 

Subsection  (b)  provides  that  the  certification  shall  be  sufficient  to 
justify  the  leave  if  it  states  the  date  on  which  the  serious  health 
condition  commenced;  the  probable  duration  of  the  condition;  the 
appropriate  medical  facts  regarding  the  condition;  and,  depending 
on  whether  the  employee  is  taking  leave  to  provide  care  for  a 
family  member  or  due  to  the  employee's  own  serious  health  condi- 
tion, a  statement  that  the  employee  is  needed  to  care  for  such 
family  member  and  an  estimate  of  the  amount  of  time  the  employ- 
ee will  be  needed,  or  a  statement  that  the  employee  is  unable  to 
perform  the  functions  of  his  or  her  position.  Where  leave  is  to  be 
taken  intermittently  or  on  a  reduced  leave  schedule  for  planned 
medical  treatment,  the  certification  should  include  the  dates  on 
which  treatment  is  expected  to  be  given  and  the  duration  of  such 
treatment. 

Subsection  (c)  provides  that,  when  the  agency  doubts  the  validity 
of  the  certification  provided  by  the  employee  pursuant  to  section 
(a),  the  agency  may  require,  at  the  expense  of  the  agency,  that  the 
employee  obtain  certification  from  a  second  health  care  provider  of 
the  agency's  choice,  provided  the  second  health  care  provider  is  not 
employed  on  a  regular  basis  by  the  agency. 
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Subsection  (d)  provides  that,  when  the  certification  provided 
under  section  (c)  differs  from  the  original  certification  provided 
under  section  (a),  the  agency,  at  its  expense,  may  require  the  em- 
ployee to  obtain  certification  from  a  third  health  care  provider  mu- 
tually agreed  upon  by  the  agency  and  the  employee.  The  opinion  of 
the  third  health  care  provider  concerning  the  information  certified 
under  section  (b)  shall  be  binding  upon  the  employee  and  the 
agency. 

Subsection  (e)  provides  that  an  agency  may  require,  at  the  agen- 
cy's expense,  subsequent  recertifications  on  a  reasonable  basis. 

SECTION  6384.  EMPLOYMENT  AND  BENEFITS  PROTECTION 

Subsection  (a)  provides  that  any  employee  who  takes  leave  under 
section  6382  for  the  intended  purpose  of  the  leave  shall  be  entitled, 
upon  return  from  such  leave,  to  be  restored  to  the  position  held  by 
the  employee  when  the  leave  commenced  or  restored  to  an  equiva- 
lent position  with  equivalent  benefits,  pay,  status,  and  other  terms 
and  conditions  of  employment. 

Subsection  (b)  provides  that  taking  leave  under  section  6382  shall 
not  result  in  the  loss  of  any  employment  benefit  accrued  prior  to 
the  commencement  of  leave. 

Subsection  (c)  provides  that,  except  as  otherwise  provided  by  or 
under  law,  a  restored  employee  is  not  entitled  to  the  accrual  of  any 
employment  benefits  during  any  period  of  leave  provided  under 
section  6382  or  to  any  right,  benefit,  or  position  of  employment 
other  than  those  to  which  the  employee  would  have  been  entitled 
had  the  employee  not  taken  the  leave. 

Subsection  (d)  provides  that,  as  a  condition  of  restoration  for  em- 
ployees who  take  leave  due  to  their  own  serious  health  condition, 
an  agency  may  require  an  employee  to  receive  certification  from 
the  health  care  provider  of  the  employee  that  the  employee  is  able 
to  resume  work.  Agencies  adopting  such  a  policy  as  a  condition  of 
restoration  must  apply  the  policy  uniformly  to  all  employees  of  the 
agency. 

Subsection  (e)  provides  that  an  agency  may  require  an  employee 
on  family  or  medical  leave  to  report  periodically  on  the  employee's 
status  and  intention  to  return  to  work. 

SECTION  6385.  PROHIBITION  OF  COERCION 

Subsection  (a)  prohibits  an  employee  from  intimidating,  threaten- 
ing, or  coercing,  or  attempting  to  intimidate,  threaten,  or  coerce 
any  other  employee  for  the  purpose  of  interfering  with  the  employ- 
ee's right  to  job-protected  leave. 

Subsection  (b)(1)  provides  that  the  terms  "intimidate,  threaten, 
or  coerce"  include  promising  to  confer  or  conferring  any  benefit 
(such  as  appointment,  promotion,  or  compensation),  or  effecting  or 
threatening  to  effect  any  reprisal  (such  as  deprivation  of  appoint- 
ment, promotion,  or  compensation). 

Subsection  (b)(2)  provides  that,  for  the  purposes  of  this  section, 
the  term  "employee  means  any  employee  as  defined  in  section  2105 
of  title  5,  United  States  Code. 
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SECTION  6386.  HEALTH  INSURANCE 

Section  6386  provides  for  the  continuation  of  health  insurance 
coverage  during  family  or  medical  leave.  An  employee  who  is  en- 
rolled in  a  health  benefits  plan  under  the  Federal  Employees 
Health  Benefits  Program  may  elect  to  continue  health  insurance 
coverage  during  a  period  of  family  or  medical  leave  and  arrange  to 
pay  into  the  Employees  Health  Benefits  Fund  the  appropriate  em- 
ployee contributions  on  a  current  basis. 

SECTION  6387.  REGULATIONS 

Seclxon  6387  requires  the  Office  of  Personnel  Management  (OPM) 
to  prescribe  regulations  necessary  to  administer  the  provisions  of 
the  new  subchapter  V  of  chapter  63.  Such  regulations  shall,  to  the 
extent  appropriate,  be  consistent  with  those  prescribed  by  the  Sec- 
retary of  Labor  to  carry  out  title  I  of  this  Act. 

Section  201(a)(2)  of  the  bill  amends  the  table  of  contents  of  chap- 
ter 63  of  title  5,  United  States  Code,  to  reflect  the  addition  of  the 
new  subchapter  V. 

Section  201(b)  amends  section  2105  (c)(1)  of  title  5,  United  States 
Code,  to  provide  that  employees  of  nonappropriated  fund  instru- 
mentalities are  covered  by  the  provisions  of  the  new  subchapter  V 
of  chapter  63. 

Cost 

The  cost  estimate  prepared  by  the  Congressional  Budget  Office 
pursuant  to  sections  308(a)  and  403  of  the  Congressional  Budget 
Act  of  1974,  as  amended,  is  set  forth  below. 

Congressional  Budget  Office, 

U.S.  Congress, 
Washington,  DC,  January  28,  1993. 

Hon.  William  L.  Clay, 

Chairman,  Committee  on  Post  Office  and  Civil  Service, 
House  of  Representatives,  Washington,  DC 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  re- 
viewed Title  II  of  H.R.  1,  the  Family  and  Medical  Leave  Act  of 
1993,  as  ordered  reported  by  the  House  Committee  on  Post  Office 
and  Civil  Service,  January  27,  1993.  CBO  estimates  that  enactment 
of  this  title  would  not  result  in  significant  additional  costs  to  the 
Federal  Government  and  would  not  affect  pay-as-you-go  scoring. 

Title  II  of  H.R.  1  would  allow  employees  of  the  Federal  Govern- 
ment up  to  12  weeks  of  leave  without  pay  during  any  12-month 
period,  in  addition  to  any  other  type  of  leave,  for  the  birth,  adop- 
tion, or  foster  care  of  a  child,  to  care  for  a  sick  spouse,  child,  or 
parent,  or  when  the  employee  is  unable  to  work  because  of  a  seri- 
ous health  condition.  In  addition,  Title  II  would  guarantee  job  pro- 
tection and  allow  for  continuation  of  certain  benefits  for  employees 
who  take  such  leave. 

Under  current  law,  there  is  no  comprehensive  federal  policy  on 
parental  and  medical  leave.  The  Office  of  Personnel  Management 
provides  guidelines  for  granting  leave  for  various  purposes,  but  im- 
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plementation  of  leave  policy  is  up  to  the  discretion  of  each  employ- 
ee's supervisor. 

Based  on  information  from  a  number  of  federal  agencies,  it  ap- 
pears that  employees  who  currently  take  leave  without  pay  for 
purposes  encompassed  by  H.R,  1  generally  take  it  for  periods  of 
time  shorter  than  authorized  by  the  bill.  Thus,  enactment  of  this 
bill  could  result  in  more  leave  without  pay  for  affected  federal  em- 
ployees, although  there  is  no  basis  for  predicting  how  much  addi- 
tional leave  might  be  taken. 

Whether  this  additional  leave  would  increase  agencies'  costs  de- 
pends on  whether  the  agencies  would  hire  temporary  replacements 
and  what  salary  and  benefits  they  would  provide.  A  General  Ac- 
counting Office  study  of  private  firms'  practices  indicates  that  in 
many  cases  no  temporary  replacements  are  hired.  While  no  compa- 
rable information  is  available  regarding  federal  agencies,  we  be- 
lieve that,  in  aggregate,  granting  employees  leave  without  pay  for 
extended  periods  does  not  result  in  costs  greater  than  if  the  em- 
ployees continued  to  work — in  part  because  the  salaries  and  bene- 
fits of  temporary  replacements  will  sometimes  be  less  than  those  of 
the  permanent  employees  and  in  part  because  sometimes  replace- 
ments will  not  be  hired.  To  the  extent  that  agencies  have  to  hire 
replacement  personnel,  some  additional  costs  could  result  from  in- 
creased recruiting  and  personnel  administration,  but  we  do  not 
expect  such  costs  to  be  significant. 

Enactment  of  Title  II  would  not  affect  the  budgets  of  state  or 
local  governments. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them.  The  CBO  staff  contact  is  Mickey  Buhl,  who  can  be 
reached  at  226-2860. 
Sincerely, 

Robert  D.  Reischauer,  Director. 
Oversight 

Under  the  rules  of  the  Committee  on  Post  Office  and  Civil  Serv- 
ice, the  Subcommittee  on  Compensation  and  Employee  Benefits  is 
vested  with  legislative  and  oversight  jurisdiction  over  the  subject 
matter  of  this  legislation.  As  a  result  of  its  hearings  and  delibera- 
tions, the  subcommittee  has  concluded  that  there  is  ample  need 
and  justification  for  enacting  this  legislation. 

The  committee  received  no  report  of  oversight  findings  or  recom- 
mendations from  the  Committee  on  Government  Operations  pursu- 
ant to  clause  4(c)(2)  of  House  Rule  X. 

Inflationary  Impact  Statement 

Pursuant  to  clause  1(1)(4)  of  House  Rule  XI,  the  committee  has 
concluded  that  the  enactment  of  H.R.  1  will  have  no  inflationary 
impact  on  the  national  economy. 

Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
as  reported,  are  shown  as  follows  (existing  law  proposed  to  be  omit- 
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ted  is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic, 
existing  law  in  which  no  change  is  proposed  is  shown  in  roman): 

TITLE  5,  UNITED  STATES  CODE 

******* 

PART  III— EMPLOYEES 

******* 

Subpart  A — General  Provisions 

CHAPTER  21— DEFINITIONS 

******* 

§2105.  Employee 

(a)  *  *  * 

******* 

(c)  An  employee  paid  from  nonappropriated  funds  of  the 
Army  and  Air  Force  Exchange  Service,  Army  and  Air  Force 
Motion  Picture  Service,  Navy  Ship's  Stores  Ashore,  Navy  ex- 
changes, Marine  Corps  exchanges,  Coast  Guard  exchanges,  and 
other  instrumentalities  of  the  United  States  under  the  jurisdiction 
of  the  armed  forces  conducted  for  the  comfort,  pleasure,  content- 
ment, and  mental  and  physical  improvement  of  personnel  of  the 
armed  forces  is  deemed  not  an  employee  for  the  purpose  of — 

(1)  laws  administered  by  the  Office  of  Personnel  Manage- 
ment, except — 

(A)  section  7204; 

(B)  as  otherwise  specifically  provided  in  this  title; 

(C)  the  Fair  Labor  Standards  Act  of  1938;  [or  J 

(D)  for  the  purpose  of  entering  into  an  interchange 
agreement  to  provide  for  the  noncompetitive  movement  of 
employees  between  such  instrumentalities  and  the  com- 
petitive service;  or 

(E)  subchapter  V  of  chapter  63,  which  shall  be  applied  so 
as  to  construe  references  to  benefit  programs  to  refer  to  ap- 
plicable programs  for  employees  paid  from  nonappropriated 
funds;  or 

******* 

Subpart  E — Attendance  and  Leave 

******* 

CHAPTER  63— LEAVE 

SUBCHAPTER  I— ANNUAL  AND  SICK  LEAVE 

Sec. 

6301.  Definitions. 
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SUBCHAPTER  V— FAMILY  AND  MEDICAL  LEA  VE 

6381.  Definitions. 

6382.  Leave  requirement. 

6383.  Certification. 

638^.  Employment  and  benefits  protection. 

6385.  Prohibition  of  coercion. 

6386.  Health  insurance. 

6387.  Regulations. 

******* 

SUBCHAPTER  V— FAMILY  AND  MEDICAL  LEAVE 
§  6381.  Definitions 

For  the  purpose  of  this  subchapter — 

(1)  the  term  "employee"  means  any  individual  who — 

(A)  is  an  "employee",  as  defined  by  section  6301(2),  in- 
cluding any  individual  employed  in  a  position  referred  to 
in  clause  (v)  or  (ix)  of  section  6301(2),  but  excluding  any  in- 
dividual employed  by  the  government  of  the  District  of  Co- 
lumbia and  any  individual  employed  on  a  temporary  or 
intermittent  basis;  and 

(B)  has  completed  at  least  12  months  of  service  as  an  em- 
ployee (within  the  meaning  of  subparagraph  (A)); 

(2)  the  term  "health  care  provider"  means — 

(A)  a  doctor  of  medicine  or  osteopathy  who  is  authorized 
to  practice  medicine  or  surgery  (as  appropriate)  by  the  State 
in  which  the  doctor  practices;  and 

(B)  any  other  person  determined  by  the  Director  of  the 
Office  of  Personnel  Management  to  be  capable  of  providing 
health  care  services; 

(3)  the  term  "parent"  means  the  biological  parent  of  an  em- 
ployee or  an  individual  who  stood  in  loco  parentis  to  an  em- 
ployee when  the  employee  was  a  son  or  daughter; 

(4)  the  term  "reduced  leave  schedule "  means  a  leave  schedule 
that  reduces  the  usual  number  of  hours  per  workweek,  or  hours 
per  workday,  of  an  employee; 

(5)  the  term  "serious  health  condition"  means  an  illness, 
injury,  impairment,  or  physical  or  mental  condition  that  in- 
volves— 

(A)  inpatient  care  in  a  hospital,  hospice,  or  residential 
medical  care  facility;  or 

(B)  continuing  treatment  by  a  health  care  provider;  and 

(6)  the  term  "son  or  daughter"  means  a  biological,  adopted,  or 
foster  child,  a  stepchild,  a  legal  ward,  or  a  child  of  a  person 
standing  in  loco  parentis,  who  is — 

(A)  under  18  years  of  age;  or 

(B)  18  years  of  age  or  older  and  incapable  of  self-care  be- 
cause of  a  mental  or  physical  disability. 

§  6382.  Leave  requirement 

(a)(1)  Subject  to  section  6383,  an  employee  shall  be  entitled  to  a 
total  of  12  administrative  workweeks  of  leave  during  any  12-month 
period  for  one  or  more  of  the  following: 
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(A)  Because  of  the  birth  of  a  son  or  daughter  of  the  employee 
and  in  order  to  care  for  such  son  or  daughter. 

(B)  Because  of  the  placement  of  a  son  or  daughter  with  the 
employee  for  adoption  or  foster  care. 

(C)  In  order  to  care  for  the  spouse,  or  a  son,  daughter,  or 
parent,  of  the  employee,  if  such  spouse,  son,  daughter,  or  parent 
has  a  serious  health  condition. 

(D)  Because  of  a  serious  health  condition  that  makes  the  em- 
ployee unable  to  perform  the  functions  of  the  employee's  posi- 
tion. 

(2)  The  entitlement  to  leave  under  subparagraph  (A)  or  (B)  of 
paragraph  (1)  based  on  the  birth  or  placement  of  a  son  or  daughter 
shall  expire  at  the  end  of  the  12-month  period  beginning  on  the  date 
of  such  birth  or  placement 

(b) (1)  Leave  under  subparagraph  (A)  or  (B)  of  subsection  (a)(1) 
shall  not  be  taken  by  an  employee  intermittently  or  on  a  reduced 
leave  schedule  unless  the  employee  and  the  employing  agency  of  the 
employee  agree  otherwise.  Subject  to  paragraph  (2),  subsection  (e)(2), 
and  section  6383(b)(5),  leave  under  subparagraph  (C)  or  (D)  of  subsec- 
tion (a)(1)  may  be  taken  intermittently  or  on  a  reduced  leave  sched- 
ule when  medically  necessary.  In  the  case  of  an  employee  who  takes 
leave  intermittently  or  on  a  reduced  leave  schedule  pursuant  to  this 
paragraph,  any  hours  of  leave  so  taken  by  such  employee  shall  be 
subtracted  from  the  total  amount  of  leave  remaining  available  to 
such  employee  under  subsection  (a),  for  purposes  of  the  12-month 
period  involved,  on  an  hour-for-hour  basis. 

(2)  If  an  employee  requests  intermittent  leave,  or  leave  on  a  re- 
duced leave  schedule,  under  subparagraph  (C)  or  (D)  of  subsection 
(a)(1)  that  is  foreseeable  based  on  planned  medical  treatment,  the 
employing  agency  may  require  such  employee  to  transfer  temporarily 
to  an  available  alternative  position  offered  by  the  employing  agency 
for  which  the  employee  is  qualified  and  that — 

(A)  has  equivalent  pay  and  benefits;  and 

(B)  better  accommodates  recurring  periods  of  leave  than  the 
regular  employment  position  of  the  employee. 

(c)  Except  as  provided  in  subsection  (d),  leave  granted  under  sub- 
section (a)  shall  be  leave  without  pay. 

(d)  An  employee  may  elect  to  substitute  for  leave  under  subpara- 
graph (A),  (B),  (C),  or  (D)  of  subsection  (a)(1)  any  of  the  employee's 
accrued  or  accumulated  annual  or  sick  leave  under  subchapter  I  for 
any  part  of  the  12-week  period  of  leave  under  such  subsection,  except 
that  nothing  in  this  subchapter  shall  require  an  employing  agency 
to  provide  paid  sick  leave  in  any  situation  in  which  such  employing 
agency  would  not  normally  provide  any  such  paid  leave. 

(e) (1)  In  any  case  in  which  the  necessity  for  leave  under  subpara- 
graph (A)  or  (B)  of  subsection  (a)(1)  is  foreseeable  based  on  an  expect- 
ed birth  or  placement,  the  employee  shall  provide  the  employing 
agency  with  not  less  than  30  days '  notice,  before  the  date  the  leave 
is  to  begin,  of  the  employee's  intention  to  take  leave  under  such  sub- 
paragraph, except  that  if  the  date  of  the  birth  or  placement  requires 
leave  to  begin  in  less  than  30  days,  the  employee  shall  provide  such 
notice  as  is  practicable. 
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(2)  In  any  case  in  which  the  necessity  for  leave  under  subpara- 
graph (C)  or  (D)  of  subsection  (a)(1)  is  foreseeable  based  on  planned 
medical  treatment,  the  employee — 

(A)  shall  make  a  reasonable  effort  to  schedule  the  treatment 
so  as  not  to  disrupt  unduly  the  operations  of  the  employing 
agency,  subject  to  the  approval  of  the  health  care  provider  of 
the  employee  or  the  health  care  provider  of  the  son,  daughter, 
spouse,  or  parent  of  the  employee,  as  appropriate;  and 

(B)  shall  provide  the  employing  agency  with  not  less  than  30 
days '  notice,  before  the  date  the  leave  is  to  begin,  of  the  employ- 
ee's intention  to  take  leave  under  such  subparagraph,  except 
that  if  the  date  of  the  treatment  requires  leave  to  begin  in  less 
than  30  days,  the  employee  shall  provide  such  notice  as  is  prac- 
ticable. 

§6383.  Certification 

(a)  An  employing  agency  may  require  that  a  request  for  leave 
under  subparagraph  (C)  or  (D)  of  section  6382(a)(1)  be  supported  by 
certification  issued  by  the  health  care  provider  of  the  employee  or  of 
the  son,  daughter,  spouse,  or  parent  of  the  employee,  as  appropriate. 
The  employee  shall  provide,  in  a  timely  manner,  a  copy  of  such  cer- 
tification to  the  employing  agency. 

(b)  A  certification  provided  under  subsection  (a)  shall  be  sufficient 
if  it  states — 

(1)  the  date  on  which  the  serious  health  condition  com- 
menced; 

(2)  the  probable  duration  of  the  condition; 

(3)  the  appropriate  medical  facts  within  the  knowledge  of  the 
health  care  provider  regarding  the  condition; 

(4) (A)  for  purposes  of  leave  under  section  6382(a)(1)(C),  a  state- 
ment that  the  employee  is  needed  to  care  for  the  son,  daughter, 
spouse,  or  parent,  and  an  estimate  of  the  amount  of  time  that 
such  employee  is  needed  to  care  for  such  son,  daughter,  spouse, 
or  parent;  and 

(B)  for  purposes  of  leave  under  section  6382(a)(1)(D),  a  state- 
ment that  the  employee  is  unable  to  perform  the  functions  of 
the  position  of  the  employee;  and 

(5)  in  the  case  of  certification  for  intermittent  leave  or  leave 
on  a  reduced  leave  schedule  for  planned  medical  treatment,  the 
dates  on  which  such  treatment  is  expected  to  be  given  and  the 
duration  of  such  treatment. 

(c) (1)  In  any  case  in  which  the  employing  agency  has  reason  to 
doubt  the  validity  of  the  certification  provided  under  subsection  (a) 
for  leave  under  subparagraph  (C)  or  (D)  of  section  6382(a)(1),  the  em- 
ploying agency  may  require,  at  the  expense  of  the  agency,  that  the 
employee  obtain  the  opinion  of  a  second  health  care  provider  desig- 
nated or  approved  by  the  employing  agency  concerning  any  informa- 
tion certified  under  subsection  (b)  for  such  leave. 

(2)  Any  health  care  provider  designated  or  approved  under  para- 
graph (1)  shall  not  be  employed  on  a  regular  basis  by  the  employing 
agency. 

(d) (1)  In  any  case  in  which  the  second  opinion  described  in  subsec- 
tion (c)  differs  from  the  original  certification  provided  under  subsec- 
tion (a),  the  employing  agency  may  require,  at  the  expense  of  the 
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agency,  that  the  employee  obtain  the  opinion  of  a  third  health  care 
provider  designated  or  approved  jointly  by  the  employing  agency 
and  the  employee  concerning  the  information  certified  under  subsec- 
tion (b). 

(2)  The  opinion  of  the  third  health  care  provider  concerning 
the  information  certified  under  subsection  (b)  shall  be  considered 
to  be  final  and  shall  be  binding  on  the  employing  agency  and  the 
employee. 

(e)  The  employing  agency  may  require,  at  the  expense  of  the 
agency,  that  the  employee  obtain  subsequent  recertifications  on  a 
reasonable  basis. 

§  6384.  Employment  and  benefits  protection 

(a)  Any  employee  who  takes  leave  under  section  6382  for  the  in- 
tended purpose  of  the  leave  shall  be  entitled,  upon  return  from  such 
leave — 

(1)  to  be  restored  by  the  employing  agency  to  the  position  held 
by  the  employee  when  the  leave  commenced;  or 

(2)  to  be  restored  to  an  equivalent  position  with  equivalent 
benefits,  pay,  status,  and  other  terms  and  conditions  of  employ- 
ment. 

(b)  The  taking  of  leave  under  section  6382  shall  not  result  in  the 
loss  of  any  employment  benefit  accrued  prior  to  the  date  on  which 
the  leave  commenced. 

(c)  Except  as  otherwise  provided  by  or  under  law,  nothing  in  this 
section  shall  be  construed  to  entitle  any  restored  employee  to — 

(1)  the  accrual  of  any  employment  benefits  during  any  period 
of  leave;  or 

(2)  any  right,  benefit,  or  position  of  employment  other  than 
any  right,  benefit,  or  position  to  which  the  employee  would  have 
been  entitled  had  the  employee  not  taken  the  leave. 

(d)  As  a  condition  to  restoration  under  subsection  (a)  for  an  em- 
ployee who  takes  leave  under  section  6382(a)(1)(D),  the  employing 
agency  may  have  a  uniformly  applied  practice  or  policy  that  re- 
quires each  such  employee  to  receive  certification  from  the  health 
care  provider  of  the  employee  that  the  employee  is  able  to  resume 
work. 

(e)  Nothing  in  this  section  shall  be  construed  to  prohibit  an  em- 
ploying agency  from  requiring  an  employee  on  leave  under  section 
6382  to  report  periodically  to  the  employing  agency  on  the  status 
and  intention  of  the  employee  to  return  to  work. 

§  6385.  Prohibition  of  coercion 

(a)  An  employee  shall  not  directly  or  indirectly  intimidate,  threat- 
en, or  coerce,  or  attempt  to  intimidate,  threaten,  or  coerce,  any  other 
employee  for  the  purpose  of  interfering  with  the  exercise  of  any 
rights  which  such  other  employee  may  have  under  this  subchapter. 

(b)  For  the  purpose  of  this  section — 

(1)  the  term  "intimidate,  threaten,  or  coerce"  includes  promis- 
ing to  confer  or  conferring  any  benefit  (such  as  appointment, 
promotion,  or  compensation),  or  taking  or  threatening  to  take 
any  reprisal  (such  as  deprivation  of  appointment,  promotion,  or 
compensation);  and 


36 


(2)  the  term  "employee"  means  any  "employee",  as  defined  by 
section  2105. 

§  6386.  Health  insurance 

An  employee  enrolled  in  a  health  benefits  plan  under  chapter  89 
who  is  placed  in  a  leave  status  under  section  6382  may  elect  to  con- 
tinue the  health  benefits  enrollment  of  the  employee  while  in  such 
leave  status  and  arrange  to  pay  currently  into  the  Employees  Health 
Benefits  Fund  (described  in  section  8909),  the  appropriate  employee 
contributions. 

§6387.  Regulations 

The  Office  of  Personnel  Management  shall  prescribe  regulations 
necessary  for  the  administration  of  this  subchapter.  The  regulations 
prescribed  under  this  subchapter  shall,  to  the  extent  appropriate,  be 
consistent  with  the  regulations  prescribed  by  the  Secretary  of  Labor 
to  carry  out  title  I  of  the  Family  and  Medical  Leave  Act  of  1993. 
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SUPPLEMENTAL  VIEWS  OF  CONSTANCE  A.  MORELLA 

I  strongly  support  legislation  to  establish  a  comprehensive  family 
and  medical  leave  program  for  the  nation.  The  American  public 
views  family  and  medical  leave  as  a  top  priority.  Gallup  and  Peter 
Hart  polls  indicate  that  80  percent  of  registered  voters  favor 
unpaid  leave  for  employees  who  need  the  time  to  care  for  a  new- 
born, recently  adopted,  seriously  ill  child,  or  illness  of  a  family 
member. 

As  society  has  changed,  we  have  always  adjusted  our  labor  pro- 
tection standards  to  meet  the  changing  workforce.  According  to  the 
Bureau  of  Labor  Statistics,  66.6  percent  of  all  women  with  children 
under  18  and  54.5  percent  of  mothers  with  infants  under  the  age  of 
three  were  employed.  The  average  working,  married  woman  with 
children  contributes  41.3  percent  to  the  total  family  earnings.  In 
fact,  the  majority  of  women  with  children  work  because  of  econom- 
ic need.  Our  country  has  one  of  the  highest  rates  of  working 
women  in  the  world.  Though  women  have  entered  into  the  work- 
force in  greater  numbers,  they  continue  to  be  the  primary  care- 
givers of  children,  elderly  parents  and  relatives.  It  is  expected  that 
women  will  spend  about  17  years  caring  for  children  and  18  years 
caring  for  an  elderly  relative. 

However,  H.R.  1  is  not  just  a  bill  for  women;  men  need  the  same 
minimum  protection  in  our  society.  Clearly,  a  minimum  standard 
is  needed,  similar  to  child  labor  laws,  the  minimum  wage,  and 
health  and  safety  standards.  The  United  States  is  the  only  industri- 
alized western  nation  that  still  does  not  offer  this  minimum  protec- 
tion to  its  workers.  America's  strongest  competitors,  Japan  and 
West  Germany,  guarantee  three  months  paid  family  leave  with  full 
job  guarantees. 

This  legislation  provides  the  bare  minimum — 12  weeks  of  unpaid, 
job-protected  leave  each  year  for  a  combination  of  family  or  medi- 
cal leave.  Previous  bills  gave  the  federal  sector  a  more  comprehen- 
sive leave  provision,  though  still  unpaid.  I  am  disappointed  that 
the  original  provision  was  not  retained  for  federal  employees;  yet,  I 
do  realize  that  uniformity  and  compromise  were  necessary  for  the 
legislation  to  pass — the  federal  government  should  serve  as  a 
model  for  the  rest  of  the  country's  employers.  The  provisions  in 
H.R.  1  are  consistent  for  both  the  public  and  private  sectors,  and  I 
am  pleased  that  Congressional  employees  are  also  specifically  in- 
cluded. 

I  am  compelled  to  remind  employers  that  the  provisions  of  this 
bill  apply  to  only  those  commercial  activities  that  employ  50  or 
more  employees  for  each  working  day  during  20  or  more  calendar 
workweeks.  This  excludes  almost  95  percent  of  the  businesses  in 
our  country.  I  would  also  like  to  stress  that  the  provisions  of  the 
bill  that  apply  to  5  percent  of  the  employers  are  just  a  minimum; 

(37) 
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there  is  no  prohibition  to  provide  more  family  and  medical  leave 
than  is  mandated. 

Taxpayers  pay  almost  $5  billion  because  of  lost  earnings  due  to 
denial  of  parental  or  medical  leave  and  lack  of  job  security;  affect- 
ed workers  must  then  rely  on  social  benefits  which  may  include 
welfare,  medicaid,  and  unemployment  compensation.  The  country 
is  not  in  a  position  to  absorb  these  mounting  costs.  Job  security  is 
essential.  Studies  have  shown  that  it  is  more  cost  effective  for  em- 
ployers to  permit  employees  to  return  to  their  original  jobs  than 
for  employers  to  hire  and  train  new  employees. 

Because  of  our  failure  to  provide  family  and  medical  leave,  we 
have  forced  our  workforce  to  choose  between  their  economic  needs 
and  their  family  needs.  We  must  act  immediately  to  finally  reserve 
this  policy. 

Constance  A.  Morella. 
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